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CORPORATE DISCLOSURE STATEMENT UNDER F.R.A.P. 26.1 

 Medical Supply Chain, Inc. (now dissolved) has no parent companies, 

subsidiaries, or affiliates that have issued shares to the public.  

STATEMENT OF REASONS FOR ORAL ARGUMENT 

The appellants believe oral argument would serve to enlighten the panel. 

This matter did not have a hearing in the trial court and the decision of the 

lower court on the appellees' motion to dismiss concerns defects that are not in 

the appellants' complaint and require oral explanation to fully understand. 
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STATEMENT OF THE CASE 

 This case concerns Missouri state contract based claims expressly dismissed 

from the appellant’s federal antitrust litigation without prejudice. The 

plaintiff/appellant alleges breach of contract, bad faith, breach of fiduciary duty 

fraud, and prima facie tort. 

STATEMENT OF APPELLATE JURISDICTION  

 The appellate has raised and briefed the issue of the trial court’s lack of 

jurisdiction over the concurrent contract based claims improperly removed from 

Missouri state court. The appellate is of the belief consequently that this court does 

not have jurisdiction. 

STATEMENT OF ISSUES 

Whether the trial court had jurisdiction; Whether The Trial Court Could Entertain 

Successive Rule 12(B)(6) Motions To Dismiss; Whether a written contract 

recognized under state law is implausible in federal court; Whether the trial court 

could nullify the Electronic Records in Global and National Commerce Act, 15 
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U.S.C. §§ 7001 et seq (“E-Sign”); Whether the trial court’s dismissal of Bad Faith 

or tortuous interference violated Missouri State Law; Whether the Complaint 

Stated a Claim for Prima Facie Tort; Whether US Bancorp’s invocation of an 

automatic protective order as a blanket against all production and depositions 

could properly deprive the plaintiff/appellant of all scheduled Rule 26 Discovery 

Without Trial Court Review; Whether the trial court could restrict discovery for 

state law based claims beyond the relevancy established in Missouri State Court 

discovery precedents; Whether electronic records were discoverable in their 

original form; Whether the trial court was required to answer the affidavit of bias  

 

 

 
 
 



 1 

STATEMENT OF FACTS 

1. The defendant/appellees fraudulently concealed the lack of jurisdiction of 

the Western District of Missouri trial court to unlawfully remove the plaintiff’s 

claims in the concurrent Missouri State Court Case No. 0616-CV32307. 

2. Defendant/appellees’ counsel Mark A. Olthoff omitted notice to Ms. Patricia 

L. Brune the U.S. District Court for the Western District of Missouri in his Notice 

of Removal dated 12/13/2006 that the plaintiff’s claims were already under federal 

jurisdiction in the first filed in MSC v. Neoforma, Inc. et al Kansas District Court 

case no. 05-CV-2299-CM whose trial judge Hon. Judge Carrlos Murguia had 

dismissed without prejudice. See Appellant’s Motion to transfer Appeal exb. 1. 

3. At the time of removal of the present action to the Western District of 

Missouri, the same claims in the same case or controversy Kansas District Court 

case no. 05-CV-2299-CM were in an appeal in Tenth Circuit Case No. 06-3331 

initiated on September 8, 2006 which had exclusive federal jurisdiction. See 

Appellant’s Motion to transfer Appeal exb. 2. Tenth Circuit 06-3331 Appearance 

Docket.  

4. The plaintiff/appellant notified the Clerk of the Court of her error resulting 

from Mark A. Olthoff’s facial misrepresentation of the existence of federal 

jurisdiction but no action was taken by the Western District Court Clerk. See 

Appellant’s Motion to transfer Appeal exb. 3 Lipari’s Letter to Clerk of the Court 

5. At the time of removal there was no federal diversity jurisdiction over the 

concurrent Missouri State Court Case No. 0616-CV32307 because the same case 
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or controversy Kansas District Court case no. 05-CV-2299-CM which was on 

appeal as Tenth Circuit Case No. 06-3331 and (currently) again as Tenth Circuit 

Case No. 08-3187 both contained the defendant Shughart domiciled in Missouri, 

the same state of residence as the plaintiff. See Appellant’s Motion to transfer 

Appeal exb. 2. Tenth Circuit Appearance Docket and exb. 4. Tenth Circuit 08-

3187 Appearance Docket. 

6. The plaintiff/appellant made a timely objection to removal and motion to 

remand (See Appellant’s Motion to transfer Appeal exb. 5 plaintiff’s 12/18/2006 

Motion to Remand) raising the lack of federal diversity jurisdiction (See exb. 5 pg. 

3 ¶¶ 9,7, 10-11 ), the exclusive federal jurisdiction in MSC v. Neoforma, Inc. et al, 

Tenth Circuit Case No. 06-3331( See exb. 5 pg. 2-3, 4,6 ¶¶  2, 12-13) and the 

violation of the federal “First to File  Doctrine” against Kansas District Court case 

no. 05-CV-2299-CM see exb. 5 pg. 6-8 ; and Hon. Judge Fernando J. Gaitan, Jr.’s 

position on the board of directors of a defendant in the same case or controversy 

and open motion for recusal see exb. 5 pg. 2 ¶¶ 4-8. 

7. Defendant/appellees’ counsel Mark A. Olthoff did not brief Hon. Judge 

Fernando J. Gaitan, Jr. on the applicability of these prohibitions to federal 

jurisdiction in the present underlying action W.D. of MO. Case No. 06-1012-W-

FJG stating merely: 

“Defendants, while denying that plaintiff has any viable claims, admit that 
subject matter jurisdiction exists in this Court as alleged in their Notice of 
Removal.  Otherwise, defendants deny the allegations in Paragraphs 1-5 of 
plaintiff’s Complaint.” 
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Appellant’s Motion to transfer Appeal Exb. 6 Answer of US Bank and US 

Bancorp to Motion for Remand page 2 in ¶ 1. 

8. On February 9, 2005 the Hon. Judge Nanette K. Laughrey of  US District 

Court for the Western District of Missouri ruled an electronic signature and emails 

form an enforceable contract satisfying the Statute of Frauds under Missouri State 

law and 15 USC §7001 in a fact pattern materially the same as the 

plaintiff/appellant had pled his contract based claims against US Bank and US 

Bancorp since the plaintiff first initiated a litigation in 2002. 

9. On August 8, 2006, the Missouri State Court of Appeals opinion of Hon.  

Robert G. Ulrich, Hon. Joseph M. Ellis, and Hon. Ronald R. Holliger in 

Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. App. 8/8/2006)  

confirmed the US District court’s resolution in Intern. Casings Group of the 

Missouri Statute of Fraud’s application to contracts formed or modified through  

e-mail.   

10. On January 19, 2007 Mark A. Olthoff, Andrew M. DeMarea, and Jay E. 

Heidrick sought to escape a law based outcome on the plaintiff/appellant’s 

contract based claims and filed a motion to transfer the action to Kansas District 

court while federal jurisdiction was exclusively in MSC v. Neoforma, Inc. et al, 

Tenth Circuit Case No. 06-3331 and again without addressing or briefing Hon. 

Judge Fernando J. Gaitan, Jr. on the lack of federal jurisdiction in his court. See 

Appellant’s Motion to transfer Appeal exb. 7 US Bank and US Bancorp Motion to 

Dismiss Strike or Transfer at pgs. 16-17. 
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11. On April 4, 2007 Hon. Judge Fernando J. Gaitan, Jr. declined to grant 

Olthoff, DeMarea, and Heidrick’s motions to dismiss or strike the 

plaintiff/appellant’s claims but granted their motion to transfer them to Kansas 

District Court (see Appellant’s Motion to transfer Appeal exb. 8 Order) where the 

new action was styled Lipari vs. US Bancorp, Inc. et al. KS Dist. Court Case 

No.07-02146. 

12. On December 10, 2007 The Tenth Circuit issued its mandate in MSC v. 

Neoforma, Inc. et al, Case No. 06-3331, returning federal jurisdiction over the 

underlying state contract claims of the plaintiff/appellant to Kansas District Court 

case no. 05-CV-2299-CM. See Appellant’s Motion to transfer Appeal exb. 9 

Mandate of Tenth Circuit. 

13. At no time from 2007 Mark A. Olthoff’s Notice of Removal dated 

12/13/2006 (doc. 1) (which deceived Ms. Patricia L. Brune U.S. District Court for 

the Western District of Missouri over the existence of federal jurisdiction through 

omission of notice of the Kansas District Court and Tenth Circuit ongoing 

litigation in the same case or controversy) until the order transferring the 

underlying action to the Kansas District Court on April 4, 2007 did 

Hon. Judge Fernando J. Gaitan, Jr. ever have lawful jurisdiction over the 

plaintiff/appellant’s concurrent Missouri state contract based claims which lacked 

diversity and were exclusively under the jurisdiction of the Tenth Circuit Court of 

Appeals in MSC v. Neoforma, Inc. et al, Case No. 06-3331 having been appealed 

from Kansas District Court case no. 05-CV-2299-CM on September 8, 2006. 
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14. The plaintiff/appellant learned that US Bank and US Bancorp were 

continuing with a scheme to defraud the Kansas District Court Magistrate Judge 

Hon. David J. Waxse through a false and bad faith motion to compel production of 

discoverable documents signed by Jay E. Heidrick even though the documents had 

been repeatedly produced (the copying cost to reproduce them to defend against 

Heidrick’s motion to compel was over $5000.00) and the scheme included no 

rulings on the defendants’ “automatic” blanket protective orders under local 

Kansas District Court Rules and dismissal of the plaintiff’s claims as a sanction.    

15. When the plaintiff/appellant successfully proved the fraud on the court the 

Kansas District Court instead partially granted a second dismissal including all 

Missouri state law based contract claims in violation of the federal rules of civil 

procedure as a prohibited second Rule 12 motion to dismiss. See doc. 137. 

16. Instead of accomplishing dismissal through the defendants’ fraud scheme, 

the Kansas District Court impugned the e-mail based contract decisions of Hon. 

Judge Nanette K. Laughrey of the US District Court for the Western District of 

Missouri and the Missouri State Court of Appeals opinion of Justices Hon.  

Robert G. Ulrich, Hon. Joseph M. Ellis, and Hon. Ronald R. Holliger as violating 

the “ plausibility ” standard of Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955 

(2007) and failing to state a claim for contract under Missouri state law. See doc. 

137. 
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Britvic Soft Drinks, Ltd. v. ACSIS Techs., Inc., 265 F.Supp.2d 1179, 1187 
(D.Kan.2003) Elements Stated In The Plaintiff’s Complaint: 
 
17. “Defendants’ Offer of US BANCORP Escrow Services” is in doc. 1 

plaintiff’s complaint on page 19 followed by  ¶¶ 83,84,85, 86, 87, 88 describing 

who, what, where, and when the US Bank officials made the offer.  

18. “Meeting of the Minds With US BANCORP” is in doc. 1 plaintiff’s 

complaint on page 20 followed by ¶¶ 89,90, 91 describing MSCI’s acceptance of 

the offer, concurrence on material terms, the mutual exchange of beneficial 

promises and reaching an agreement for US Bank Trust department to provide 

escrow accounts and the attendant escrow agent services. Britvic (1) the existence 

of a contract between the parties. 

19. “Performance of Escrow Contract” is in doc. 1 plaintiff’s complaint on page 

21 followed by ¶¶ 92, 93 and 94 describing performance by the plaintiff as the 

parties agreed in altering the escrow agreement ( a written memorandum) to 

conform to the preferences of  US Bank as expressed by the Vice President of the 

St. Louis Trust Department, Brian Kabbes. Britvic (2) consideration 

20. “Oral Confirmation of Escrow Contract” is in doc. 1 plaintiff’s complaint 

on page 21 followed by ¶95 describing Becky Hainje a US Bank witness to Brian 

Kabbes’ mind on whether an agreement was reached to provide escrow accounts 

and ¶ 96 the creation of another written contract connected with the escrow 

agreement, a line of credit. Britvic (1) the existence of a contract between the 

parties 
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21. “Defendants’ Receipt of Value for Escrow Contract” is in doc. 1 plaintiff’s 

complaint on page 21 followed by ¶¶ 97, 98 describes performance by the plaintiff 

at the request of Brian Kabbes to give US Bank the benefit of ordering the funds to 

be deposited in a third party treasury fund owned by US Bank. This is both a 

performance and receipt of value by the defendants, two different independent 

grounds that the defendants’ agent Shughart Thomson & Kilroy, PC and the firm’s 

State of Missouri licensed attorneys Mark A. Olthoff KS # 70339, Andrew M. 

Demarea KS #16141, and Jay E. Heidrick KS #20770 know takes the agreement 

out of the Missouri Statute of Frauds. Britvic (2) consideration, (3) the plaintiffs 

performance or willingness to perform in compliance with the contract 

22. “Written Memorialization of Escrow Service Agreement” is in doc. 1 

plaintiff’s complaint on page 21 followed by ¶¶ 99, 100, 101 and 102 describing 

the completion of a written memorandum as contemplated by both parties and 

acknowledged by parties. Britvic (1) the existence of a contract between the 

parties, (3) the plaintiffs performance or willingness to perform in compliance 

with the contract. 

23. “Defendants’ Breach Injures Medical Supply” is in doc. 1 plaintiff’s 

complaint on page 21 followed by ¶¶ 199 and 200 describes the good financial 

condition MSCI was in before the breach, ¶¶ 201-207 describes the extraordinary 

lengths the plaintiff went through to prevent and to mitigate the future injury of 

breach, ¶¶ 208-219 describe the plaintiff’s third attempt to cover for the breach 

and mitigate the damages owed by US Bank. The complaint describes US Bank 



 8 

acting to defeat the plaintiff’s mitigation through tortuous interference and where 

US Bank had no interest in the contract between the plaintiff and General Electric. 

(¶206 describes an earlier attempt to mitigate by seeking another escrow agent 

which US Bank also prevented both by using the threat of a USA PATRIOT Act 

and not allowing the accounts of another agent to be hosted by US Bank). Britvic 

(4) defendant's breach of the contract,  Britvic (5) that plaintiff was damaged 

by the breach. 

24. “Count I Cause Of Action For Breach Of Contract” is in doc. 1 plaintiff’s 

complaint in ¶ 196 states the published US Bank Five Star Guarantee warranty of 

US Bank’s trust account product and full banking services had not been modified 

by any other parole writing, doc. 1 ¶197 states formally the warranty on escrow 

account products being sued over is written: “This contract was executed in 

writing by the Defendants and MSCI when their respective agents opened the 

Medical Supply Chain Corporate checking account. The allegation that the escrow 

account agreement itself is a written memorandum of the contract to provide 

escrow accounts is stated at ¶201 of doc. 1: 

“201. The Defendant’s Vice President Brian Kabbes and Samuel Lipari came 
into formation of a written contract for escrow account services when both 
had agreed upon some or all of the terms in exchanges of email including: 
the composition of the escrow form, the language limiting the liability of US 
BANK and the escrow agent, the language designating US BANK’s 
compensation for its duties in any legal disputes arising between the parties, 
the directions for US BANK’s investment of long term held funds, the 
directions for US BANK’s investment of short term held funds, the selection 
of investment vehicles for both funds respectively, the name and address of 
BRIAN KABBES as escrow agent on the escrow form, the name and address 
of US BANK as escrow depository on the escrow form, the price term US 
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BANK is charging for the agreed upon escrow service and the price term and 
payment schedule for maintaining the account.”  
 

Plaintiff’s complaint at ¶201. Britvic (1) the existence of a contract 

between the parties. Britvic (4) defendant's breach of the contract. 

 
 

ARGUMENT 

 The plaintiff/appellant makes the following arguments in support of the 

issues being appealed:  

I. WHETHER THE TRIAL COURT HAD JURISDICTION 

This court considers jurisdictional issues de novo under Brumark Corp. v. 

Samson Resources Corp., 57 F.3d 941, 944 (10th Cir. 1995). The "threshold 

question in every federal case" is whether a federal court has the authority to  

adjudicate the lawsuit. Warth v. Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197, 2204-

05, 45 L.Ed.2d 343 (1975).  

The trial court did not have or acquire jurisdiction over the present matter 

or controversy and consequently this court is without reviewing jurisdiction in this 

proceeding but has jurisdiction over this matter or controversy in Medical Supply 

Chain, Inc. v. Neoforma Inc. et al. 10th Cir. Case no. 08-3187. 

Same Matter or Controversy in Appeal at time of removal. The case 

being appealed from, Lipari v. US Bank et al. KS Dist. Case no. 07-02146 is the 

same matter or controversy as Medical Supply Chain, Inc. v. Neoforma Inc. et al. 

KS Dist. Case no. 05-2299 which was in appeal as Tenth Circuit Case no. 06-3331 
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on December 13,  2006 when Lipari v. US Bank et al. MO. 16th Cir. State Court 

No. 0616-CV32307 was removed to federal court and given the Western District 

Case no. 06-1012. 

The defendants US Bank and US Bancorp argued for dismissal in both the 

federal courts of Missouri and Kansas on the basis that res judicata and claim 

preclusion of the plaintiff’s earlier “identical” claims in Medical Supply Chain, 

Inc. v. Neoforma Inc. et al. KS Dist. Case no. 05-2299 required dismissal even 

though the state law claims were expressly dismissed without prejudice. See doc. 

22 Defendants’ Motion To Dismiss Plaintiff’s Complaint pg. 1 ¶3  and doc. 23 pgs. 6-9 

Memorandum In Support Of Defendants’ Motion To Dismiss And Strike; both dated April 

27, 2007. The appellees are judicially estopped from arguing that the actions are 

not the same matter in controversy. See Sain v. EOG Resources, Inc., No. 05-2320 

at pg. 6-7 (10th Cir. 10/27/2006) Estoppel applies because the Western District of 

Missouri concurred and the defendants successfully obtained some of the relief 

they sought in the order to transfer dated April 4, 2007 by Hon. Judge Fernando J. 

Gaitan, Jr. 

Complete Diversity did not exist at time of removal. The federal court 

jurisdiction over this matter or controversy in Medical Supply Chain, Inc. v. 

Neoforma et al, KS. Dist. Court Case No. 05-2299 included jurisdiction over the 

Missouri defendant corporation Shughart, Thomson & Kilroy sharing the same 

state of residence as the plaintiff/appellant. Under Disher v. Information 

Resources, Inc., 691 F.Supp. 75 at 81. (N.D. Ill.,1988) there is no diversity 
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jurisdiction, an argument raised in the plaintiff/appellant’s  W.D. of Missouri 

Reply To Notice Of Removal And Motion  To Remand The Matter To State Court 

On Grounds That  The Removal Lacked Jurisdiction Under Section 1441 et seq. in 

¶ 11 and pgs. 3-7, quoting Disher specifically at pg.7 dated December 18, 2006. 

Same matter or controversy in appeal at time of transfer. The action 

Medical Supply Chain, Inc. v. Neoforma Inc. et al. KS Dist. Case no. 05-2299 was 

still in appeal as Tenth Circuit Court of Appeals Case No. 06-3331. This court had 

exclusive jurisdiction over this matter or controversy divests all federal trial courts 

of jurisdiction. The US Supreme Court has determined that "[t]he filing of a notice 

of appeal is an event of jurisdictional significance—it confers jurisdiction on the  

court of appeals and divests the district court of its control over those aspects of 

the case involved in the appeal." Griggs v. Provident Consumer Discount Co., 459  

U.S. 56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982). The controlling law of this 

circuit is that a notice of appeal in Medical Supply Chain, Inc. v. Neoforma et al 

KS Dist. Court Case No. 05- 2299 divests the trial court of jurisdiction. See 

McCauley v. Halliburton Energy Services, Inc., 413 F.3d 1158 at 1162 (Fed. 10th 

Cir., 2005). Here the trial court of Hon. Judge Carlos Murguia accepted 

jurisdiction over the transferred matter and continued to make substantive orders 

over issues controlled by the appeal of 05- 2299 both during the Tenth Circuit’s 

exclusive jurisdiction in 10th Cir. Case No. 06-3331 and 10th Cir. Case No.08-

3187. Just as Hon. Judge Carlos Murguia did during the exclusive jurisdiction of 

this court in 10th Cir. Case No. 02-3443 to discredit the plaintiff/appellant and 
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thereby discourage a panel of this court from giving attention to a meaningful 

review of Medical Supply Chain, Inc. v. US Bancorp, Inc. et al KS Case No. 02-

2539 in 10th Cir. Case No. 03-3342 the appeal of the denial of prospective 

injunctive relief to prevent the present matter or controversy. 

The Missouri and Kansas US District Courts in Lipari v. US Bank 

violated “First to File” rule. The general rule is that when two courts have 

concurrent jurisdiction, the first court in which jurisdiction attaches has priority to 

consider the case. O'Hare International Bank v. Lambert, 459 F.2d 328 (10th Cir. 

1972). The first court to have jurisdiction over the present matter in controversy 

was the Western District of Missouri court in Medical Supply Chain, Inc. v. 

Neoforma Inc. et al. W.D. of MO Case no. 05-0210 which was then transferred to 

Kansas District Court as Medical Supply Chain, Inc. v. Neoforma Inc. et al. KS 

Dist. Case no. 05-2299. The contract based state law counts in Lipari v. US Bank 

are mirror images and copied and pasted from Medical Supply Chain, Inc. v. 

Neoforma Inc.  

Federal courts have recognized that, as courts of coordinate jurisdiction and 

equal rank, they must be careful to avoid interfering with each other's affairs in 

order "to avoid the waste of duplication, to avoid rulings which may trench upon 

the authority of sister courts, and to avoid piecemeal resolution of issues that call 

for a uniform result." Sutter Corp. v. P & P Indus., Inc., 125 F.3d 914, 917 (5th 

Cir.1997) (quotation omitted). To aid in achieving this goal, the "first-to-file" rule 

permits a district court to decline jurisdiction where a complaint raising the same 
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issues against the same parties has previously been filed in another district court. 

Alltrade, Inc. v. Uniweld Prods., Inc., 946 F.2d 622, 625 (9th Cir.1991). The first 

to file rule applies to mirror-image actions. See Accessible Techs., Inc. v. Vortech 

Eng'g, Inc., No. 99-2165-JWL, 1999 WL 588218, at *2 n. 2 (D.Kan. July 16, 

1999). 

Dismissal and substantive rulings of Kansas District Court during 

pendancy of second tenth circuit appeal. The Hon. Judge Carlos Murguia had 

notice in the action the present appeal is taken from that Medical Supply Chain, 

Inc. v. Neoforma et al KS. Dist. Court Case No. 05-2299 was again in appeal 

starting on the date the plaintiff/appellant filed the July 10, 2008 Notice of Appeal 

The trial court did not meet federal jurisdiction requirements at the time the case 

was transferred, just like the jurisdiction requirements did not exist at the time the 

case was removed from state court. 

The US Supreme Court has clearly established that jurisdiction must be in 

existence at the time of transfer for the transferor court to validly transfer a case 

and at the time of transfer for the transferee court to validly exercise jurisdiction:  

“In the normal meaning of words this language of Section 1404(a) 
directs the attention of the judge who is considering a transfer to the situation 
which existed when suit was instituted.'  

It is not to be doubted that the transferee courts, like every District 
Court, had jurisdiction to entertain actions of the character involved, but it is 
obvious that they did not acquire jurisdiction over these particular actions 
when they were brought in the transferor courts. The transferee courts could 
have acquired jurisdiction over these actions only if properly brought in 
those courts, or if validly transferred thereto under § 1404(a).”  
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Hoffman v. Blaski Sullivan v. Behimer, 363 U.S. 335 at 343, 80 S.Ct. 1084, 

4 L.Ed.2d 1254 (1960).  

Jurisdiction also had not been created by September 4, 2008 the time the 

trial court entered the judgments of partial dismissal; the October 10, 2008 

sanction and recusal rulings or the October 16, 2008 discovery rulings being 

appealed from, an absolute requirement for validity: 

“In light of the Supreme Court's decision Caterpillar, Inc. v. Lewis, 519 
U.S. 61, 117 S.Ct. 467, 136 L.Ed.2d 437 (1996), we need not address the 
Hollanders' specific arguments. In Caterpillar, the Court held that "a 
district court's error in failing to remand a case improperly removed is not 
fatal to the ensuing adjudication if federal jurisdictional requirements are 
met at the time judgment is entered." Id. at 64, 117 S.Ct. 467; see also 
Feichko v. Denver & Rio Grande W. R.R. Co., 213 F.3d 586, 590-91 (10th 
Cir.2000) (discussing Caterpillar).” 
 
Hollander v. Sandoz Pharmaceuticals Corp., 289 F.3d 1193 at 1203 (10th 

Cir., 2002). 

II. WHETHER THE TRIAL COURT COULD ENTERTAIN 
SUCCESSIVE RULE 12(b)(6) MOTIONS TO DISMISS 

 
 This court reviews de novo the district court's order on a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6). See Ashley Creek Phosphate Co. v. Chevron USA, 

Inc., 315 F.3d 1245, 1267 (10th Cir. 2003). The plaintiff renewed his objection to 

a second motion to dismiss on an unchanged and unamended complaint where the 

Federal Rules of Civil Procedure permit only one. See doc. 52  Response To 

Defendants’ Second Motion To Dismiss dated January 31, 2008 (response to the 

defendant’s third motion to dismiss counting the pretransfer motion).  The 

defendants’ December 19, 2007 Motion to Dismiss Under Rule 12(b)(6) and Rule 
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8 (doc. 43 ) was a prohibited second Rule 12 motion to dismiss. See generally 

Palermo, Federal Pretrial Practice: Basic Procedure & Strategy 2001 states at page 

21; “Rules   12(g) and 12(h), read together, provide in general, there shall not be 

more than one Rule 12 motion to dismiss....All defenses and  grounds “then 

available” shall be asserted in the one motion; certain  defenses  shall be asserted 

in the Rule  12 motion, or in the initial responsive pleading (or  amendment 

thereof) under threat of waiver.” Under Rule 12(g), a party that fails to raise a 

defense in a Rule 12 motion cannot raise an omitted defense in a second pre-

answer Rule 12 motion. This rule was "intended to eliminate unnecessary delays at 

the pleading stage of a case by avoiding the piecemeal consideration of pretrial 

motions." Rauch v. Day & Night Mfg. Corp., 576 F.2d 697, 701 (6th Cir.1978).  

 Rule 12(h)(2), in setting out the ways in which a party may raise a failure to 

state a claim argument after the initial pre-answer motion, precludes the filing of a 

second 12(b)(6) motion to dismiss after an initial motion to dismiss. Rauch v. Day 

& Night Mfg. Corp., at 701 n. 3 (subsection (g) "contemplates the presentation of 

an omnibus pre-answer motion in which defendant advances every available Rule 

12 defense and objection he may have...."). 
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III.  WHETHER A WRITTEN CONTRACT RECOGNIZED UNDER 
STATE LAW IS IMPLAUSIBLE IN FEDERAL COURT 

 
This court reviews de novo the district court's order on a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6). See Ashley Creek Phosphate Co. v. Chevron USA, 

Inc., 315 F.3d 1245, 1267 (10th Cir. 2003). The trial court on October 10, 2008  

(doc 137) granted a partial dismissal of the plaintiff/appellant’s state law based 

claims. Specifically the claims based on the existence of an agreement by US 

Bank to provide escrow accounts for the capitalization of Medical Supply Chain, 

Inc. for entry into the hospital supply market in competition with the hospital 

supply monopolist Novation LLC and the resulting fiduciary duty violated by the 

defendants. 

The defendant/appellees obtained a dismissal based on Alvarado v. KOB-

TV, L.L.C., 493 F.3d 1210, 1215 (10th Cir. 2007) (applying “plausibility” standard 

to claims in tort and violation of civil rights). See doc. 43. However, current US 

Circuit Courts of Appeals weighing the impact on contract pleading requirements 

after Twombly 127 S.Ct. 1955, 167 L.Ed.2d 929 have found that Rule 8 standards 

in regard to pleading breach of contract have not changed. See Lindsay v. Yates, 

498 F.3d 434 (6th Cir., 2007), Airborne Beepers v. At & T Mobility LLC, 499 F.3d 

663 at 667 (7th Cir., 2007). The Tenth Circuit case Ton Services, Inc. v. Qwest 

Corp., 493 F.3d 1225 (10th Cir., 2007) infra also states there is no difference 

under the new plausibility rule and Conley v. Gibson 355 U.S. 41 (1957) in the 
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way one business’ claims against another were evaluated at the pleading stage in a 

non antitrust conspiracy case.  

The Tenth Circuit has not overruled the standard met by the 

plaintiff/appellant’s complaint from Britvic Soft Drinks, Ltd. v. ACSIS Techs., Inc., 

265 F.Supp.2d 1179, 1187 (D.Kan.2003) which was the same standard Hon. Judge 

Carlos Murguia stated for pleading breach of contract in Muller v. American 

Management Ass'n Intern., 315 F.Supp.2d 1136 at 1140 (D. Kan., 2003), or Hon. 

Judge Wesley E. Brown adopted in The Bradbury Co., Inc. v. Teissier-Ducros, 

387 F.Supp.2d 1167 at 1171 (D. Kan., 2005); or Hon. Judge Julie Robinson 

adopted in Ice Corp. v. Hamilton Sundstrand Inc., 444 F.Supp.2d 1165 (D. Kan., 

2006). 

While Missouri State law precedent for pleading the elements of a contract 

claim in a complaint are not relevant to pleading the existence of a contract under 

Rule 8 of the Federal Rules of Civil Procedure: 

"Under standard Erie doctrine, state pleading requirements, so far 
as they are concerned with the degree of detail to be alleged, are 
irrelevant in federal court even as to claims arising under state 
law." Andresen v. Diorio, 349 F.3d 8, 17 (1st Cir.2003); see also 
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 513, 122 S.Ct. 992, 152 
L.Ed.2d 1 (2002) (rule 8's simplified pleading standard applies to all 
civil actions).” [Emphasis added] 
 

The Bradbury Co., Inc. v. Teissier-Ducros, 387 F.Supp.2d 1167 at 1172-73 

(D. Kan., 2005). See also Litton v. Maverick Paper Co., 354 F.Supp.2d 1209 at 

1217 (D. Kan., 2005) (Rule 8(a), Fed.R.Civ.P. statement sufficient to give notice 

of claim.) Missouri State law precedent on the existence of a contract and when 
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state statutes of fraud requirements are met or waived is relevant to the plausibility 

of the plaintiff/appellant’s contract based claims and the trial court in error 

disregarded these precedents when granting dismissal of the contract based claims 

in favor of the defendants. 

It is clear that "[i]n the absence of a state supreme court ruling, a federal 

court must follow an intermediate state court decision unless other authority 

convinces the federal court that the state supreme court would decide otherwise." 

Delano v. Kitch, 663 F.2d 990, 996 (10th Cir.1981) (citing West v. American Tel. 

& Tel. Co., 311 U.S. 223, 237, 61 S.Ct. 179, 183, 85 L.Ed. 139 (1940)), cert. 

denied, 456 U.S. 946, 102 S.Ct. 2012, 72 L.Ed.2d 468 (1982); Hicks ex rel. Feiock 

v. Feiock, --- U.S. ----, 108 S.Ct. 1423, 1428 & n. 3, 99 L.Ed.2d 721 (1988). 

The trial court cannot change Missouri state controlling authority: “As a 

federal court sitting in diversity, we do not have the power to alter Missouri law.” 

Vess Beverages, Inc. v. Paddington Corp., 941 F.2d 651 at 655 (C.A.8 (Mo.), 

1991). 

The complaint alleges and no one has disputed that the plaintiff performed 

under the contract as required until US Bancorp’s repudiation. This averment put 

the court on notice that the contract was out of the Statute of Frauds: 

“It is axiomatic that a party may become bound through its performance to a 
contract that it has not signed ... It is a fundamental contract law that the 
parties may become bound by the terms of a contract even though they did 
not sign the contract, where they have otherwise indicated their acceptance 
of the contract” 
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Becker v. Hsa/Wexford Bancgroup, L.L.C., 157 F.Supp.2d 1243 at 1248-

1249 (D. Utah, 2001).  

It is sufficient to plead full performance of an oral contract to avoid a 

motion to dismiss under the Missouri Statue of Frauds. Irwin v. Berrelsmeyer, 730 

S.W.2d 302 (Mo.App. E.D.). The requirement of utilizing US Bancorp’s captive 

US treasury fund imposed by US Bancorp as described in the complaint takes the 

contract out of the statute of frauds. Where the leading and main object of 

defendant's promise to plaintiffs that he would see that they were paid was in his 

own interest, the promise was not within the statute of frauds. Carvitto v. Ryle 

(A.), 495 S.W.2d 109. See also Tip-Top Plumbing Co. v. Ordemann, 946 S.W.2d 

786 (Mo. App. 1997), and Owens v. Goldammer, 2002 MO 629 at ¶37 (MOCA, 

2002). 

Part performance and the obtaining of benefits by the party seeking to raise 

the statute of frauds are also both clearly established in the Tenth Circuit as 

removing an issue from the statute of frauds; “However, we find and we hold that 

there was sufficient part performance to take the oral agreement out of the statute 

and we find and we hold that defendants are estopped from setting up the statute 

as a bar.” Ellis Canning Company v. Bernstein, 348 F.Supp. 1212 at 1229 (D. 

Colo., 1972). 

The escrow services contract was formed between the parties in writing 

with email which has Brian J. Kabbes a Vice President of US Bank’s Trust 

Department in St. Louis Missouri accepting the escrow agreement or 
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memorandum after the inclusion of a term requiring the funds to be invested in a 

treasury fund owned by US Bank and causing his name “Brian J. Kabbes” to be 

affixed to the memorandum as required under 2 E. Farnsworth, Farnsworth on 

Contracts § 6.8, at 144 (1990); Restatement (Second) of Contracts § 134 (1981); 

Dinuba Farmers' Union Packing Co. v. J.M. Anderson Grocer Co., 193 Mo.App. 

236, 182 S.W. 1036 (1916); Kamada v. RX Group Ltd., 639 S.W.2d 146, 148 

(Mo.App.1982); Vess Beverages, Inc. v. Paddington Corp., 941 F.2d 651 at 654 

(C.A.8 (Mo.), 1991) Venable v. Hickerson, Phelps, Kirtley & Associates, Inc., 903 

S.W.2d 659 at 662 (Mo. App.W.D., 1995); Intern. Casings Group v. Premium 

Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 2005) discussed infra. 

The complaint alleges the existence of a written contract to provide 

financing but under Missouri law the breached contract to provide financing based 

on the escrow accounts does not have to be in writing to be enforceable: 

“The bank argues, without being precise, that the "alleged contracts" should 
have been in writing. Although an extended discussion of the point is 
unnecessary, we have the tentative opinion that a valid cause of action for 
breach of an oral contract to lend money is recognized at law. See, e.g., Wait 
v. First Midwest Bank/Danville, 142 Ill.App.3d 703, 96 Ill.Dec. 516, 521, 
491 N.E.2d 795, 800 (1986).” 

 
Dennis Chapman Toyota, Inc. v. Belle State Bank, 759 S.W.2d 330 (Mo. 

App. S.D., 1988). Under the creditor debtor statute of frauds for Missouri, courts 

recognize a writing has to contain the requisite language to protect the creditor 

from assertions of oral contract. The defendant/appellees have not produced the 
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writing or even alleged it had the requisite notice wording to raise the statute of 

frauds against oral assertions: 

“Under § 435.045.3, the prohibition against a debtor maintaining an 
action or defense except on a written agreement does not apply unless the 
written credit agreement contains the following language in ten-point 
boldface type: 

        Oral agreements or commitments to loan money, extend credit or 
to forbear from enforcing repayment of a debt including promises to extend 
or renew such debt are not enforceable. To protect you (borrowers(s)) and us 
(creditor) from misunderstanding or disappointment, any agreements we 
reach covering such matters are contained in this writing, which is the 
complete and exclusive statement of the agreement between us, except as we 
may later agree in writing to modify it. 

R.S.Mo. § 435.045.3(1).” 
 

Horseshoe Entertainment v. General Elec., 990 F.Supp. 737 at 740 (E.D. 

Mo., 1997). 

The plaintiff/appellant’s complaint describes the complete set of express 

agreements between the parties and how they were breached. The 

plaintiff/appellant never received a rejection of the credit agreement or any funds: 

“In this case, appellee's employee made an offer to process a loan for 
appellant which Frey accepted by submitting an application in September 
1995. The bank's employee had told appellant that it would take five days to 
process the loan. 

In our view, when appellee received the last requested documentation in 
October, it had a duty to complete the process within or close to the five day 
time frame. Since appellee took more than one and a half months to issue a 
commitment letter, this establishes on its face that a breach of the initial loan 
processing agreement occurred in early November 1995. 

In addition, the commitment letter constituted a second offer by the bank 
which was also accepted by appellant, establishing another contract.” 
 

Toledo O.J., Inc. v. Fifth Third Bank, 2001 OH 4008 at ¶¶ 28,29, 30 

(OHCA, 2001). 
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 The plaintiff/appellants complaint alleges facts showing the existence of a 

confidential relationship sufficiently pleading a cause of action in tort separate 

from the escrow agreement against the defendant/appellees who held the 

plaintiff’s property, business account funds and candidate contracts while the 

defendants committed other wrongs, misrepresentations and deprived the 

plaintiff/appellant of documents in discovery all of which were contrary to their 

duty as a fiduciary: 

“An escrow agent's failure to strictly follow the terms of the escrow 
agreement is a breach of his fiduciary duty. Tucson Title Ins. Co. v. D'Ascoli, 
94 Ariz. 230, 383 P.2d 119, 121 (1963). Further, a fiduciary must act 
scrupulously and honestly in carrying out his duties. Id. 383 P.2d at 121-
122.” 

 
 Eastern Atlantic Transp. and Mechanical Engineering, Inc. v. Dingman, 727 

S.W.2d 418 at 422-423 (Mo. App.W.D., 1987). 

 The defendant/appellees through misrepresentations to the trial court and in 

refusing to turn over the written escrow agreement, the email where Brian Kabbes 

affixes his names and address for a signature, the loan application and line of 

credit agreement, and other documents possessed by the plaintiff/appellant but 

sought through discovery to eliminate authentication issues and conserve the court 

and parties’ resources were still committing fraud and violating the escrow 

fiduciary duty. Brian Kabbes has also not come forward to disclose the frauds: 

An escrow relationship gives rise to two distinct fiduciary duties: the escrow agent 

must act in strict accordance with the terms of the escrow agreement and must 
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disclose to the escrow parties a known fraud. Berry v. McLeod, 124 Ariz. 346, 

351-52, 604 P.2d 610, 615-16 (1979). 

“As an escrow, the Bank was an agent who owed a fiduciary duty to 
both Kitchen Krafters and Schell in all matters affecting the escrow 
relationship. First Fidelity Bank v. Matthews (1984), 214 Mont. 323, 692 
P.2d 1255. Furthermore in its capacity as an agent, the Bank had a duty to 
make full disclosure to its principals of all material facts relevant to the 
agency. 3 Am.Jur.2d Agency § 211. The evidence submitted supports the 
contention that this duty was breached.” 

 
Kitchen Krafters, Inc. v. Eastside Bank of Montana, 242 Mont. 155, 789 

P.2d 567 at 573(Mont., 1990). 

In Missouri, it is a fundamental precept of contract law that "nominal 

damages are available where a contract and its breach are established." Dierkes v. 

Blue Cross and Blue Shield, 991 S.W.2d 662, 669 (Mo.banc 1999). Stated 

otherwise, proof of the existence of a contract and its breach make a submissible 

case on damages, no matter whether actual damages have been proven. Wasson v. 

Schubert, 964 S.W.2d 520, 526 (Mo.App. 1998); Kozeny-Wagner, Inc. v. Shark, 

709 S.W.2d 149, 152[4] (Mo.App. 1986). This satisfies Britvic (5) that plaintiff 

was damaged by the breach. See Bmk Corp. v. Clayton Corp., 226 S.W.3d 179 

at pg. 195 (Mo. App., 2007) 

The defendants repudiated the contract with the plaintiff. The complaint 

describes Brian Kabbes, a US Bank Vice President stating that the escrow 

contracts would not be performed after they were sent to the key candidates 

selected by the plaintiff. “An anticipatory repudiation can be made orally. See 

Upland Ind. Corp. v. Pacific Gamble Robinson Co., 684 P.2d 638, 643 (Utah 
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1984) (anticipatory breach "is the outcome of words or acts evincing an intention 

to refuse performance in the future"); accord RESTATEMENT § 250 (indicating 

that anticipatory repudiation is typically made by way of a "statement").”Becker v. 

Hsa/Wexford Bancgroup, L.L.C., 157 F.Supp.2d 1243 at 1252-1253 (D. Utah, 

2001). 

 As shown in the Statement of Facts supra the plaintiff/appellant’s complaint 

(doc. 1) alleges facts at ¶¶ 99, 100, 101 and 102 describing the completion of a 

written memorandum as contemplated by both parties and acknowledged by 

parties and is stated again formally in ¶201 of the plaintiff charge of breach of 

contract. The Plausibility factor as stated in Alvarado v. KOB-TV, L.L.C., 493 F.3d 

1210, 1215 (10th Cir. 2007) is :"We look for plausibility in th[e] complaint." Bell 

Atlantic Corp. v. Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1970, 167 L.Ed.2d 929 

(2007).2” 

 At footnote 2 the Tenth Circuit panel stated: 

“Although we now restate our Rule 12(b)(6) standard in order to bring it into 
compliance with Bell Atlantic, we emphasize that in this case our decision 
would be the same regardless of whether we used the old "no set of facts" 
standard, see, e.g., David, 101 F.3d at 1352, or adopt either a plausibility 
standard or a requirement that the complaint include factual allegations 
sufficient to "raise a right to relief above the speculative level." Bell Atlantic 
Corp., 127 S.Ct. at 1965.” 

 
Alvarado v. Kob-Tv, L.L.C., 493 F.3d 1210 at fn 2 (10th Cir., 2007). The 

careful consideration of Plausibility is described in Iqbal v. Hasty, 490 F.3d 143 at 

pg. 157-158 (2d Cir.2007) where the court states: 
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“Court's opinion and the conflicting signals from it that we have identified, 
we believe the Court is not requiring a universal standard of heightened fact 
pleading, but is instead requiring a flexible "plausibility standard," which 
obliges a pleader to amplify a claim with some factual allegations in those 
contexts where such amplification is needed to render the claim plausible.” 
 

 Id. 

 In Netquote, Inc. v. Byrd, 504 F.Supp.2d 1126 (D. Colo., 2007) it appears 

one of the plaintiff’s claims was implausible because the tort of unfair competition 

in Colorado has not been expanded to provide a cause of action for any alleged 

improper conduct by a competitor that deceives a plaintiff or its clients. Instead, it 

reaches only conduct that involves either using or copying a plaintiffs products or 

services and deceiving or confusing the public as to the source of the business in 

question.” Id at 1133. 

 The August 28, 2007 Anderson v. Suiters, 499 F.3d 1228 case fleshes out 

the standard a little more: 

"We may uphold the grant of a motion to dismiss if, viewing the well-
pleaded factual allegations in the complaint as true and in the light most 
favorable to the non-moving party, the complaint does not contain `enough 
facts to state a claim to relief that is plausible on its face.'" Macarthur v. San 
Juan County, 497 F.3d 1057, 2007 WL 2045456, at *5m 2007 U.S.App. 
LEXIS 17008, at *16 (10th Cir.2007) (quoting Bell Atlantic Corp. v. 
Twombly, ___ U.S. ___, 127 S.Ct. 1955, 1968-69, 167 L.Ed.2d 929 (2007)). 
As we have explained this new standard for reviewing a motion to dismiss, 
"the mere metaphysical possibility that some plaintiff could prove some set 
of facts in support of the pleaded claims is insufficient; the complaint must 
give the court reason to believe that this plaintiff has a reasonable likelihood 
of mustering factual support for these claims." Ridge at Red Hawk, L.L.C. v. 
Schneider, 493 F.3d 1174, 1177 (10th Cir.2007).” 
 

Anderson v. Suiters, 499 F.3d 1228 (10th Cir., 2007). 
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Ton Services, Inc. v. Qwest Corp., 493 F.3d 1225 (10th Cir., 2007) states 

the new plausibility rule and also states “Under either standard, all well-pleaded 

factual allegations are accepted as true and construed in the light most favorable to 

the plaintiff. Alvarado, 2007 WL 2019752 at *3.” The Ton services court reversed 

the trial court’s dismissal because the claim stated enough facts to show a cause of 

action existed: 

“In this case, TON alleges and provides a factual basis for its 
allegations that (1) Qwest failed to timely file tariffs and supporting cost data 
with state regulators, (2) such failures precluded regulators from determining 
Qwest's NST compliance, and (3) under the Waiver/Refund Order, TON was 
entitled to refunds once NST-compliant rates were filed.” 

 
Ton Services, Inc. v. Qwest Corp., 493 F.3d 1225 at (10th Cir., 2007) but 

the plaintiff still had far more to establish: 

“Until it is determined (1) whether Qwest's procedural noncompliance 
with the NST gives rise to a violation of 47 U.S.C. §§ 201(b), 276(a), or 
416(c), and (2) whether Qwest's tariffed rates complied substantively with 
the NST, it is impossible to determine whether the filed rate doctrine bars 
TON's claims. Only if both of these issues are resolved against TON would 
the filed rate doctrine likely preclude TON's ability to proceed in federal 
court.”  

 
Id. At fn. 15 

The clear error of the trial court over the new Plausibility standard is that it 

has misunderstood the meaning of Plausibility. The plaintiff’s email formation of a 

written contract has been born out in competent Missouri federal and state court 

proceedings on the same material facts under E-Sign. The defendant/appellees did 

not help the trial court analyze address these cases which treat the 
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plaintiff/appellant’s fact pattern seriously and resolve the issues against the 

defendants. 

This court has cautioned trial courts applying the new Plausibility standard 

to not use plausibility in the dismissal or even summary judgment to evaluate 

truthfulness credibility of witnesses or the plaintiff: 

“Second, the court's assessment of the sincerity of Kay's beliefs was 
premature at this stage of the claim. "The inquiry into the sincerity of a free-
exercise plaintiff's religious beliefs is almost exclusively a credibility 
assessment, . . . and therefore the issue of sincerity can rarely be determined 
on summary judgment," let alone a motion to dismiss. Snyder, 124 F.3d at 
1352-53 (internal quotation omitted).  
*** 
Reviewing his complaint, and taking the factual allegations as true, enough 
factual support exists to rationally and plausibly conclude that Kay is a 
sincere devotee of the Wiccan faith. Kay persistently asked prison 
administrators for permission to possess tarot cards in order to practice his 
religion. On two occasions, he surreptitiously brought tarot cards into the 
BCCF and was disciplined for it. Kay Compl., R., Doc. 3, at 7. If any thing, 
these facts evince some conviction on Kay's part to practice his faith with the 
use of tarot cards.” 

 
Kay v. Bemis, 500 F.3d 1214 at 1219-1220 (10th Cir., 2007). The court in 

Kay is consistent with the basis for the US Supreme Court’s ruling reemphasiszing 

the viability of Rule 8 and the need to accept as truthful the plaintiff’s complaint at 

this stage in the litigation: 

“Federal Rule of Civil Procedure 8(a)(2) requires only "a short and plain 
statement of the claim showing that the pleader is entitled to relief." Specific 
facts are not necessary; the statement need only "`give the defendant fair 
notice of what the . . . claim is and the grounds upon which it rests.'" Bell 
Atlantic Corp. v. Twombly, 550 U. S. ___, ___ (2007) (slip op., at 7-8) 
(quoting Conley v. Gibson, 355 U. S. 41, 47 (1957)). In addition, when ruling 
on a defendant's motion to dismiss, a judge must accept as true all of the 
factual allegations contained in the complaint. Bell Atlantic Corp., supra, at 
___ (slip op., at 8-9) (citing Swierkiewicz v. Sorema N. A., 534 U. S. 506, 
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508, n. 1 (2002); Neitzke v. Williams, 490 U. S. 319, 327 (1989); Scheuer v. 
Rhodes, 416 U. S. 232, 236 (1974)). 

 
Erickson v. Pardus, No. 06-7317 (U.S. 6/4/2007) (2007). 

IV. WHETHER THE TRIAL COURT COULD NULLIFY THE 
ELECTRONIC RECORDS IN GLOBAL AND NATIONAL 
COMMERCE ACT, 15 U.S.C. §§ 7001 ET SEQ (“E-SIGN”) 

 
This court reviews de novo the district court's order on a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6). See Ashley Creek Phosphate Co. v. Chevron USA, 

Inc., 315 F.3d 1245, 1267 (10th Cir. 2003). 

The trial court’s order dismissing the plaintiff/appellant’s claims as lacking 

plausibility because a written contract could not have been formed through email 

correspondence erroneously disregards the other written contracts alleged to have 

been breached and the Missouri state law precedents for exceptions to the statutes 

of frauds under the circumstances pled in the complaint. However, the trial court’s 

finding of a lack of plausibility has the effect of overruling 15 USC §7001, the 

federal Electronic Signatures in Global and National Commerce Act, widely 

known as "E-SIGN" an important efficiency creating accomplishment of US 

Bancorp’s own lobbyists. 

Section 101(a) of E-SIGN states that "(1) a signature, contract, or other 

record relating to such transaction may not be denied legal effect, validity, or 

enforceability solely because it is in electronic form; and (2) a contract relating 

to such transaction may not be denied legal effect, validity, or enforceability 
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solely because an electronic signature or electronic record was used in its 

formation."  [Emphasis added] 

The E-Sign Act has been uniformly found by federal courts to make 

electronic communications meet statutes of frauds requirements for a writing:  

“By its plain terms, the E-Sign Act prohibits any interpretation of the 
FAA's "written provision" requirement that would preclude giving legal 
effect to an agreement solely on the basis that it was in electronic form. See 
Specht v. Netscape Communications Corp., 306 F.3d 17, 26 n. 11 (2d 
Cir.2002).” 

 
Campbell v. General Dynamics Government Systems, 407 F.3d 546 at 556 

(Fed. 1st Cir., 2005). See also In re Cafeteria Operators: 

“This Court rejects Cherrco's argument that the e-mails do not 
constitute a "writing" because this issue was resolved by Congress with the 
passage, in June, 2000, of the Electronic Signatures in Global and National 
Commerce Act (the "E-Sign Act"), codified at 15 U.S.C. § 7001 et seq.” 

 
In re Cafeteria Operators, L.P., 299 B.R. 411 (Bankr. N.D. Tex., 2003). 

The plaintiff/appellant first asserted the legal basis under the E-Sign 

electronic signatures act as it applies to contracts formed via email or subject to 

the Missouri Statute of Frauds for seeking a preliminary injunction in 2002 against 

the defendant/appellees in Medical Supply Chain, Inc. v. US Bancorp Inc. et al 

KS. Dist. Court case No. 02-2539 and 10th Cir. Case No. 03-3342 in advance of 

the breach and injury based on the November 28, 2000 writings of Patrick A. 

Randolph, Jr., Professor of Law, UMKC School of Law in his postings to the 

LISTSERVE for the Real Estate Brokers Discussion Group and cited in 2002 and 

2003 by the plaintiff. 
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The plaintiff/appellant believes the issues of whether a Missouri contract 

was formed via email and whether it meets the requirements of Missouri’s Statute 

of Frauds has been dispositively resolved by The Honorable Nanette K. Laughrey, 

United States District Judge for the Western District of Missouri in Intern. 

Casings Group v. Premium Standard Farms, 358 F.Supp.2d 863 (W.D. Mo., 

2005).  

The analysis of Hon. Judge Nanette Laughrey’s opinion on Statute of 

Frauds, the existence of a written contract, and signature as it applies to email 

under Missouri law in identical material facts is in Intern. Casings Group v. 

Premium Standard Farms, 358 F.Supp.2d 863 at 871-875 (W.D. Mo., 2005). 

The August 8, 2006 Missouri State Court of Appeals opinion of Hon. 

Robert G. Ulrich, Hon. Joseph M. Ellis, and Hon. Ronald R. Holliger in 

Crestwood Shops, L.L.C. v. Hilkene, No. WD 65694 (Mo. App. 8/8/2006) has 

confirmed the US District court’s resolution in Intern. Casings Group of Missouri 

Statute of Fraud’s application to contracts formed or modified through email.  

The plaintiff/appellant’s description and averment of a signed written 

escrow account contract meets the Missouri Standard of Frauds which also 

never applied to deposit accounts and the averments of an alternative pleading 

of an oral agreement where value was received by the defendants and the 

plaintiff performed meet the exception to the Missouri Statute of Frauds. See 

Issue III supra. 
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The court’s finding that the Missouri Statute of Frauds prevents the 

enforcement of the contract for escrow accounts between the parties is 

demonstrated to be clear error where the contract for escrow accounts is 

memorialized in writing and the signature of the US Bank Trust officer Brian 

Kabbes is affixed in accordance with Missouri controlling case law requirements. 

The complaint describes two different written contracts. One for the US Bank 

Trust department’s escrow accounts product and attendant escrow agent services 

and a separate line of credit also in writing.   

V. Whether the trial court’s dismissal of Bad Faith or tortuous interference 
violated Missouri State Law 
 

This court reviews de novo the district court's order on a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6). See Ashley Creek Phosphate Co. v. Chevron USA, 

Inc., 315 F.3d 1245, 1267 (10th Cir. 2003). 

Bad faith, is an improper means and is supported by the complaint’s 

averments of intentional interference with the General Electric contract to buy a 

lease from the plaintiff alleged in the present complaint against US Bank and US 

Bancorp as being committed for the purpose of depriving the plaintiff/appellant of 

the opportunity to cover for or replace the critical inputs to enter the national 

market for hospital supplies lost from US Bank’s breach. Bad Faith has been 

recognized in cases involving a fiduciary or agency relationship. See, e.g., Macke 

Laundry Service Limited Partnership v. Jetz Service Company, Inc., 931 S.W.2d 
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166 (Mo. App. W.D. 1996), Eib v. Federal Reserve Bank of Kansas City, 633 

S.W.2d 432 (Mo. App. W.D. 1982). 

“Improper means, for purposes of intentional interference with contractual 
relations, are those means which are independently wrongful, 
notwithstanding injury caused by the interference. Thomas Phelps, 977 
S.W.2d at 38, Community Title, 796 S.W.2d at 373. Improper means include 
misrepresentation of fact, threats, violence, defamation, trespass, restraint of 
trade, or any other wrongful act recognized by statute or the common law. 
Thomas Phelps, 977 S.W.2d at 38, Community Title, 796 S.W.2d at 373, 
Nazeri v. Missouri Valley College, 860 S.W.2d 303, 317 (Mo.banc 1993).” 

 
Kruse Concepts v. Shelter Mutual Insurance, 16 S.W.3d 734 (Mo. App. 

E.D., 2000). 

"A party . . . demonstrates bad faith by delaying or disrupting the litigation 

or hampering enforcement of a court order." Byrne v. Nezhat, 261 F.3d 1075, 1121 

(11th Cir. 2001) quoting Barnes v. Dalton, 158 F.3d 1212, 1214 (11th Cir. 1998). 

As a rule, whether bad faith is established is a question of fact." Havemeyer 

Place Co., LLC v. Gordon, 93 Conn.App. 140, 156-57 (2006). "Bad faith in 

general implies both actual or constructive fraud, or a design to mislead or deceive 

another, or a neglect or refusal to fulfill some duty or some contractual obligation, 

not prompted by an honest mistake as to one's rights or duties, but by some 

interested or sinister motive . . . Bad faith means more than mere negligence; it 

involves a dishonest purpose." (Citation omitted; internal quotation marks 

omitted.) Habetz v. Condon, 224 Conn. 231, 237 (1992). 

The trial court was in error to dismiss the plaintiff/appellant’s claims of bad 

faith or tortuous interference with the plaintiff’s duty to cover or lessen the 
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damages from US Bank’s breach of the contract to provide escrow accounts and 

financing with capitalization from a real estate lease sale to General Electric. 

 

VI. Whether the Complaint Stated a Claim for Prima Facie Tort 
 

This court reviews de novo the district court's order on a motion to dismiss 

under Fed. R. Civ. P. 12(b)(6). See Ashley Creek Phosphate Co. v. Chevron USA, 

Inc., 315 F.3d 1245, 1267 (10th Cir. 2003). 

The complaint sufficiently states claims for under prima facie tort Missouri 

law where the complaint describes the conduct of Magistrate O’Hara and defense 

counsel Andrew DeMarea in causing ethics complaints to be prosecuted against 

the plaintiff/appellant’s sole counsel and alleging their conduct was done for the 

bad faith purpose of extrinsic fraud to deprive the plaintiff of the opportunity to 

present evidence against the defendants: 

“The elements of a prima facie tort claim are: (1) an intentional lawful 
act by defendant; (2) defendant's intent to injure the plaintiff; (3) injury to the 
plaintiff; and (4) an absence of or insufficient justification for defendant's 
act. Bandag, 662 S.W.2d at 552; Porter v. Crawford & Co., 611 S.W.2d 265, 
268 (Mo.App.1980).” 

 
Nazeri v. Missouri Valley College, 860 S.W.2d 303 at 315 (Mo., 1993). 

U.S. Magistrate Judge James P. O'Hara, the former managing partner of 

Shughart Thomson & Kilroy PC the agent of US Bank and US Bancorp abused the 

plaintiff’s then counsel Bret D. Landrith in an unrelated case ( US District Court 

audio at http://www.medicalsupplychain.comto/pdf/Bolden%20Hearing.wav ) 

while his firm was representing the present defendants on the pretext that Landrith 
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had failed to serve City of Topeka officials on a complaint alleging their 

misconduct while acting solely in their official capacity. The audio reveals 

Magistrate O’Hara was concerned about the “stealth lawsuit” a reference to 

Shughart Thomson & Kilroy PC’s utter liability to US Bancorp for advising the 

bank not to accept  $6000.00 from the plaintiff/appellant as a fee for the first ten 

accounts while the plaintiff found a replacement escrow provider. In acting out on 

Landrith over this liability of Shughart Thomson & Kilroy PC, U.S. Magistrate 

Judge James P. O'Hara repeatedly suggested that James Bolden should sue his 

representative Bret D. Landrith.  

U.S. Magistrate Judge James P. O'Hara appeared to have also 

communicated Shughart Thomson & Kilroy PC’s false defense that Landrith was 

incompetent and the damages he sought are prohibited as speculative to James 

Bolden’s District judge. The first status hearing attended by James Bolden with his 

Kansas District judge was on the record and the transcript contains the Kansas 

District Judge stating the erroneous “too speculative” defense Shughart Thomson 

& Kilroy PC appeared to be lobbying the US District Court of Kansas with 

through ex parte communications to defeat the plaintiff/appellant’s valid claims 

through extrinsic fraud and denial of Due Process. The injury to James Bolden’s 

case was a collateral result willingly accepted by US Bank and US Bancorp 

despite the brutal deprivations of liberty the City of Topeka was inflicting on 

Bolden to prevent him from presenting his case in federal court. 
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 The plaintiff/appellant lost his counsel when Landrith was ultimately 

disbarred over the magistrate’s report. The plaintiff/appellant witnessed the 

Magistrate under oath misrepresent that he had not denied discovery in other cases 

though he had denied it in the plaintiff/appellant’s related action against US 

Bancorp’s coconspirator General Electric. The plaintiff witnessed U.S. Magistrate 

Judge James P. O'Hara remain after he testified and talk ex parte to the State of 

Kansas Attorney Discipline panel members Randall D. Grisell, Sally Harris and 

Michael Schmitt.  

Later in their report recommending disbarment to the Kansas Supreme 

Court, Randall D. Grisell, Sally Harris and Michael Schmitt fraudulently asserted 

that the respondent Bret D. Landrith failed to cite to the record in an appeal brief. 

Landrith’s opening brief that Randall D. Grisell, Sally Harris and Michael Schmitt 

cited made sixty seven citations to the record to support his client David Martin 

Price a witness of James Bolden’s in contentions which coincidentally also were 

the same assertions that the tribunal charged the respondent Landrith for 

untruthfulness in failing to support with a basis in fact. 

The panel’s report materially misrepresented facially and fraudulently the 

official Kansas State court records and found with Magistrate O’Hara a conclusion 

of law against Landrith on the decision not to serve the City of Topeka officials in 

the Kansas District Court case that is exactly contradictory to the state of the law 

then and the pretext or falsehood of Magistrate Judge James P. O'Hara’s report is 
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now a matter of law in this district Bell v. City of Topeka, Kansas, 496 F.Supp.2d 

1182 (D. Kan., 2007): 

“1. The City of Topeka is the only remaining defendant in this action. On 
February 27, 2007, this Court dismissed defendants, former Mayor Butch 
Felker, former Mayor James A. McClinton, and Chief of the City of Topeka 
Police Department Ed E. Klumpp, who had been sued only in their official 
capacities, because claims against these defendants in their official 
capacities are redundant when the City of Topeka has been named as 
defendant as well (Doc. 82).” [Emphasis added] 

 
Bell v. City of Topeka, 496 F.Supp.2d 1182 at fn 1 Despite this new and 

corrected knowledge of the law, the US District Court for the District of Kansas 

has not withdrawn its continuing participation in the 18 USC § 242 felony of 

causing Landrith’s disbarment under color of state law for representing an African 

American protected class citizen and for bringing that citizen’s claim to federal 

court. 

The Kansas District Court, receiving the harsh dismissal and sanction order 

against both the plaintiff/appellant and his disbarred counsel Medical Supply 

Chain, Inc. v. Novation LLC et al KS Dist. Court Case No. 05-2299 where the trial 

court ruled contradicting Lawlor v. National Screen Service Corp., 349 U.S. 322, 

75 S.Ct. 865, 99 L.Ed. 1122 (1955) on identical operative facts and the Kansas 

District Court also refused to extend their decision on reciprocal disbarment until 

the Tenth Circuit had ruled on James Bolden’s appeal where the federal issues 

ruled erroneously on by the Kansas Supreme Court were being heard. The Tenth 

Circuit, a month after Landrith was disbarred, overturned Kansas District Court 

Judge Kathryn H. Vratil in Bolden v. City of Topeka, 441 F.3d 1129. 
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(10thCir.2006) which has now been favorably cited by the Sixth Circuit in Coles 

v. Granville Case No. 05-3342 (6th Cir. May 22, 2006).  

 The plaintiff’s claims for prima facie tort against the defendants are 

sufficiently pled since it has become an indisputable matter of record the second 

Shughart Thomson & Kilroy PC actor, Andrew M. Demarea made another ethics 

complaint against the plaintiff’s then counsel Bret D. Landrith for appealing the 

trial court’s clear error on the existence of a private right of action under the USA 

PATRIOT Act ( The statute expressly states several private rights of action. All 

case law on the subject up hold’s Congress’ express grants of private rights of 

action) and for appealing the trial court’s dismissal of the plaintiff’s claims against 

the defendants where the complaint clearly met even the current standard under 

Bell Atlantic Corp. v. Twombly for antitrust conspiracy with Neoforma, Inc. and 

Novation LLC, the plaintiff having identified the coconspirators and the public 

record of US Bancorp Piper Jaffray underwriting Neoforma, Inc. and US Bancorp 

being fined for extorting other healthcare technology companies similar to 

Medical Supply Chain, Inc. over entering the Novation LLC hospital supply 

market. 

 The complaint by Andrew M. Demarea was never prosecuted, it was just 

used along with U.S. Magistrate Judge James P. O'Hara’s conduct by Shughart 

Thomson & Kilroy PC to poison the tribunal. The plaintiff’s counsel was 

reciprocally disbarred before Bolden’s appeal was ruled on because of  the Hon. 

Judge Carlos Murguia’s vehement dismissal and condemnation of the 
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plaintiff/appellant for the preceding antitrust litgation against US Bancorp and 

Novation LLC where the defendants misrepresented to the court that elements 

located in the table of contents were not in the pleading and misrepresented 

controlling law causing the appeal briefs to reveal the Hon. Judge Carlos Murguia 

was wrong on every issue appealed on from his dismissal ruling.  

 On November 18, 2007, the New York Times ran a feature article on a 

witness to all the extortion and monopolization conduct of the Novation LLC 

conspirators the plaintiff had described in his antitrust complaint 

http://www.nytimes.com/2007/11/18/business/18whistle.html and which the 

defense including US Bank and US Bancorp’s law firm agents knew at the time 

their attorneys were representing to Hon. Judge Carlos Murguia that the 

plaintiff/appellant’s claims were frivolous.  

 
VII. Whether US Bancorp’s invocation of an automatic protective order as 
a blanket against all production and depositions could properly deprive the 
plaintiff/appellant of all scheduled Rule 26 Discovery Without Trial Court 
Review 
 

This court reviews orders relating to discovery for an abuse of discretion. 

Johnson v. Thompson, 971 F.2d 1487, 1497 (10th Cir.). 

The Seventh Circuit "has been sharply critical of District Courts entering 

blanket orders sealing proceedings or portions thereof in federal courts," citing 

Citizens First Nat'l Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d 943 (7th 

Cir.1999).  
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The blanket protective order imposed solely by the defendants throughout 

the case management order’s scheduled discovery without review or order by the 

magistrate or trial judge and without identifying a particular document is 

reversible because of the absence of specific findings. See Biovail Laboratories v. 

Anchen Pharmaceuticals, 463 F.Supp.2d 1073 at 1079-1980 (C.D. Cal., 2006). 

 Brosted v. Unum Life Ins. Co. of America, 421 F.3d 459 at 463 (Fed. 7th Cir., 

2005) states that “The plaintiff/appellants’s expectation of outstanding discovery 

was good cause to extend the deadline for close of discovery.” However the 

defendants’ blanket denial at the initial request for production prevented the 

plaintiff/appellant from developing his discovery, narrowing down witnesses and 

establishing what evidence supports his claims that would come from successive 

production requests, depositions and third party subpoenas for records that would 

take place after receiving the initial documents, identities and addresses requested.  

 The defendants would similarly be prejudiced by determination near or after 

the close of discovery that the court is not going to over rule the Missouri Supreme 

Court, courts of appeal and legislature on the Missouri UCC imposed inherent 

duty of good faith and fair dealing in Missouri contracts or that the court  

is not going to over rule the Missouri Supreme Court and courts of appeal on the 

requirement to prove bad faith motive in claims for tortuous interference.  

 The court should have permitted more time for discovery than that included 

in the case management order as likely be required by the parties:  

“..district courts "reasonably expect notification when more time for discovery is 
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needed." Evans v. Technologies Applications & Serv. Co., 80 F.3d 954, 961 (4th 
Cir. 1996); Lowndes v. Global Marine Drilling Co., 909 F.2d 818, 820 (5th Cir. 
1990)”  
  

Cacevic v. City of Hazel Park, 226 F.3d 483 at 492 (6th Cir., 2000). The 

court was aware that the plaintiff/appellant had responded in opposition to the 

defendant/appellees’ motion for protective order that had the effect under local 

Kansas District Court Rule of being “automatic” until the court reviewed the 

requested protection.  

VIII. Whether the trial court could restrict discovery for state law based 
claims beyond the relevancy established in Missouri State Court discovery 
precedents 
 

This court reviews orders relating to discovery for an abuse of discretion. 

Johnson v. Thompson, 971 F.2d 1487, 1497 (10th Cir.). 

The 2000 Amendments to federal discovery did not deprive the 

plaintiff/appellant of sufficient discovery to prevail on each of his claims against 

US Bank and US Bancorp. Rule 26(b)(1) was amended to narrow the scope of 

discovery to compel the parties to focus on discovering information that is relevant 

to their case's claims and defenses. The rule now permits discovery into "any 

matter, not privileged, that is relevant to the claim or defense of any party." 

Davenport v. Indiana Masonic Home Foundation, Inc., 2003 WL 1888986, *3 

(S.D.Ind. Mar. 27, 2003), quoting Rule 26(b)(1). Previously, discovery was 

broadly defined in that information was generally discoverable if it was relevant to 

the subject matter involved in the pending action. See, e.g., Tax Track Systems 

Corp. v. New Investor World, Inc., 2002 WL 31473818, *13 n. 11 (N.D.Ill. 2002) 
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(prior to December 1, 2000, "[p]arties may obtain discovery regarding any matter, 

not privileged, which is relevant to the subject matter involved in the pending 

action, whether it relates to the claim or defense of the party seeking discovery or 

to the claim or defense of any other party. . . ."); Oppenheimer Fund, Inc. v. 

Sanders, 437 U.S. 340, 351 (1978) ("The key phrase in this definition — `relevant 

to the subject matter involved in the pending action' — has been construed broadly 

to encompass any matter that bears on, or that reasonably could lead to other 

matter that could bear on, any issue that is or may be in the case."). 

Under the revised rule, parties are still able to obtain discovery that is 

relevant to the subject matter involved in the pending action if good cause is 

shown. White v. Kenneth Warren & Son, Ltd., 203 F.R.D. 364, 366 (N.D.Ill. 2001) 

("For good cause, the court may order discovery of any matter relevant to the 

subject matter involved in the action."); Advisory Committee's Note to 2000 

Amendments to Fed.R.Civ.P. 26 ("The court, however, retains authority to order 

discovery of any matter relevant to the subject matter involved in the action for 

good cause."). The "good cause" concept is meant to be flexible. See, e.g., Hill v. 

Motel 6, 205 F.R.D. 490, 492 (S.D.Ohio 2001) ("The good cause standard is 

meant to be flexible, but the party seeking such discovery should ordinarily be 

able to articulate a reason for believing it is warranted"). Under the relevancy 

standard, "information need not be admissible at the trial if the discovery appears 

reasonably calculated to lead to the discovery of admissible evidence." Martin 
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Properties, Inc. v. Florida Industries Investment Corp., 2003 WL 1877963, *2 

(N.D.Ill. Apr. 14, 2003), quoting Rule 26(b)(1). 

World Wrestling Federation Entertainment, Inc. v. William Morris Agency, 

Inc., 204 F.R.D. 263, 265 n. 1 (S.D.N.Y. 2001) ("amendments to Rule 26(b)(1) do 

not dramatically alter the scope of discovery"); Richmond v. UPS Service Parts 

Logistics, 2002 WL 745588, *2 (S.D.Ind. 2002) ("The implementation of amended 

Rule 26 did not necessarily impact the so called `liberal discovery' standard as 

evidenced by cases interpreting the post-amendment rule."); Saket v. American 

Airlines, Inc., 2003 WL 685385, *2 (N.D.Ill. Feb. 28, 2003) ("The Federal Rules 

of Civil Procedure contemplate liberal discovery, and `relevancy' under Rule 26 is 

extremely broad."); Christine L. Childers, Keep on Pleading: The Co-existence of 

Notice Pleading and the New Scope of Discovery Standard of Federal Rule of 

Civil Procedure 26(b)(1), 36 Val. U. L. Rev. 677, 691 (2002) ("Under the new 

Rule 26(b)(1), the scope of discovery remains as broad as it was prior to the 

amendment."); John S. Beckerman, Confronting Civil Discovery's Fatal Flaws, 84 

Minn. L. Rev. 505, 511-12 (2000) (stating that the 2000 amendments to Rule 

26(b)(1) are "basically a semantic change unlikely to have much salutary effect on 

the conduct of discovery. . . ."), with Johnson v. Mundy Indus. Contractors, Inc., 

2002 WL 31464984, *3 (E.D.N.C. 2002) (2000 amendments "mandate greater 

scrutiny of Plaintiff's [discovery] request."); Surles v. Air France, 2001 WL 

1142231, *1 n. 3 (S.D.N.Y. 2001) ("it is intended that the scope of discovery be 

narrower than it was, in some meaningful way").  
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The scope of discovery has narrowed somewhat under the revised rule. The 

change, while meaningful, is not dramatic, and broad discovery remains the norm. 

The principles of Rule 26(b)(2) may be utilized to limit discovery if "the discovery 

sought is unreasonably cumulative or duplicative, or is obtainable from some other 

source that is more convenient, less burdensome, or less expensive." Smith v. 

Steinkam, 2002 WL 1364161, *6 (S.D.Ind. 2002), quoting Rule 26(b)(2). The 

Seventh Circuit has also noted that "[b]efore restricting discovery, the court should 

consider the totality of the circumstances, weighing the value of the material 

sought against the burden of providing it, and taking into account society's interest 

in furthering the truth-seeking function in the particular case before the court." Id., 

quoting Patterson v. Avery Dennison Corp., 281 F.3d 676, 681 (7th Cir. 2002) 

(internal quotations omitted). 

Swierkiewicz v. Sorema N. A., 534 U.S. 506, 512 (2002) ("simplified notice 

pleading standard relies on liberal discovery rules and summary judgment motions 

to define disputed facts and issues and to dispose of unmeritorious claims."). As 

the court in Thompson v. Department of Housing and Urban Development, 199 

F.R.D. 168 (D.Md. 2001) observed: 

        “[C]ounsel should be forewarned against taking an overly rigid view of the 
narrowed scope of discovery. While the pleadings will be important, it would be a 
mistake to argue that no fact may be discovered unless it directly correlates with a 
factual allegation in the complaint or answer. Such a restrictive approach would 
run counter to the underlying purpose of the rule changes, as explained by the 
commentary, run afoul of Fed.R.Civ.P. 1, and undoubtedly do disservice to the 
requirement of notice pleading in Rule 8, as parties would be encouraged to plead 
evidentiary facts, unnecessary to a "short and plain statement of the claim showing 
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that the pleader is entitled to relief", Rule 8(a)(2), simply to increase the likelihood 
of getting broader discovery.” 
 
 Thompson v. Department of Housing, 199 F.R.D. 168 (D.Md. 2001) 

Intent Relevancy. The plaintiff/appellant is entitled under Missouri 

contract case law to discover records related to the intent and circumstances of the 

defendants in forming and breaching the contracts averred in the complaint which 

states the defendants’ charged conduct was being done to further the alleged 

interest of US Bancorp as a member of a cartel with Novation LLC to restrain 

competition in hospital supplies: 

“The cardinal principle for contract interpretation is to ascertain the 
intention of the parties and to give effect to that intent. Butler v. Mitchell-
Hugeback, Inc., 895 S.W.2d 15, 21 (Mo. banc 1995). In order to determine 
the intent of the parties, it is often necessary to consider not only the 
contract between the parties, but subsidiary agreements, the 
relationship of the parties, the subject matter of the contract, the facts 
and circumstances surrounding the execution of the contract, the 
practical construction the parties themselves have placed on the contract 
by their acts and deeds, and other external circumstances that cast light 
on the intent of the parties. Id. [Emphasis added] 
 
Intertel v. Sedgwick Claims Management, 204 S.W.3d 183 (Mo. App., 2006). 

Relevancy of Intent Related Records Showing Bad Faith. Evidence of 

other bad acts of the defendants US Bank and US Bancorp outside of the conduct 

being charged by the plaintiff is admissible as proof of motive or intent. See 

Fed.R.Evid. 404(b). This rule applies equally to subsequent acts as it does prior, as 

"`intent may be inferred from subsequent as well as prior acts.'" See Dial v. 

Travelers Indem. Co., 780 F.2d 520, 523 (5th Cir.1986) quoting United States v. 

DiZenzo, 500 F.2d 263, 265 (4th Cir.1974). 
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When the discovery sought appears relevant, the party resisting the 

discovery has the burden to establish the lack of relevance by demonstrating that 

the requested discovery is of such marginal relevance that the potential harm 

occasioned by discovery would outweigh the ordinary presumption in favor of 

broad disclosure. Beach v. City of Olathe, Kansas, 203 F.R.D. 489, 496 (D.Kan. 

2001), citing Scott v. Leavenworth Unified School Dist. No. 453, 190 F.R.D. 583, 

585 (D.Kan. 1999). 

Missouri Contract Duty of Good Faith and Fair Dealing Relevancy. 

The defendants sought protection ignoring the relevance of their bad faith conduct 

which is part of the plaintiff/appellant’s breach of contract claim under Missouri’s 

Uniform Commercial Code. The defendants were aware of this from the proposed 

settlement brief prepared as part of the parties case management conference. See 

doc.97,98 2 Settlement Brief pgs 21-49. The same is true of the plaintiff’s claims 

of breach of fiduciary duty and fraud through misrepresentations to the trial court. 

The magistrate was in error to grant the defendants’ protective order’s 

overly broad restraint of discovery of material related to proving Missouri state 

law claims. 

IX. Whether electronic records were discoverable in their original form 
 

This court reviews orders relating to discovery for an abuse of discretion. 

Johnson v. Thompson, 971 F.2d 1487, 1497 (10th Cir.).  

Electronic documents are not the paper print out or representation, 

discovery and production of the actual electronic record in its original format is  
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required to make a meaningful evaluation (Plaintiff entitled to document’s original 

electronic format with accompanying metadata) Williams, et al v. Sprint, Case No. 

03-2200-JWL-DJW , 230 F.R.D. 640; 2005 U.S. Dist. LEXIS 21966; 62 Fed. R. 

Serv. 3d (Callaghan)1052; 96 Fair Empl. Prac. Cas. (BNA) 1775 (KS Dist.  

2005). As the defense counsel’s repeated misrepresentations to the trial court 

clearly demonstrate, the plaintiff/appellant was better served by saving the 

electronic documents for formal discovery where depositions and affidavits of 

records custodians can assemble a detailed record for review. 

 

X. Whether the trial court was required to answer the affidavit of bias 
 

The denial of a motion to recuse is reviewed for abuse of discretion. 

Weatherhead v. Globe International, Inc., 832 F.2d 1226, 1227 (10th Cir.1987).  

The plaintiff/appellant repeatedly briefed the trial court that federal 

jurisdiction over the concurrent state claims of the plaintiff did not exist at the time 

the action was removed from the 16th Circuit Missouri State Court and jurisdiction 

did not exist at the time the action was transferred to the Kansas District Court. 

The plaintiff/appellant wrote memorandums showing the law is clearly established 

that diversity jurisdiction did not exist, the transferor federal court did not have 

jurisdiction to make the transfer while the Tenth Circuit had exclusive jurisdiction 

over the case or controversy in appeal and could not transfer the action while the 

Medical Supply Chain case benefited from the first to file rule.  The 
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plaintiff/appellant even attached as an exhibit his own Brief on Appellate Court 

Jurisdiction in response to this appellate court’s order to show cause. 

 The show cause order of Hon. Magistrate David J. Waxse was unlawful in 

that it sought to sanction the plaintiff for what was represented as the plaintiff’s 

discovery violation (under federal discovery supra the defendants’ blanket 

“automatic” protective orders were the violation) but the sanctioning was initiated 

when Hon. Magistrate David J. Waxse had repeated notice of the absence of 

subject matter jurisdiction: 

“Marrese v. American Academy of Orthopaedic Surgeons, supra, involved a 
civil defendant held in criminal contempt for failure to obey a discovery 
order. The defendant resisted on the ground that the action against it was 
barred by res judicata. The Seventh Circuit agreed and ordered the suit 
dismissed, a ruling subsequently reversed by the Supreme Court, 470 U.S. 
373, 105 S.Ct. 1327, 84 L.Ed.2d 274 (1985). In a passage not affected by the 
Supreme Court's reversal, the Seventh Circuit observed that "if it turns out 
that [a] lawsuit should not have been pending because it was barred at the 
outset by res judicata we think it follows logically and practically that the 
discovery order exceeded the judge's authority." 726 F.2d at 1158. That 
passage may well be correct with respect to discovery directed against a 
party, a point we need not resolve on this appeal. It is surely correct with 
respect to discovery directed at a party that is resisted on the ground that the 
court lacks subject matter jurisdiction over the lawsuit involving the party. 
United States v. Morton Salt Co., 338 U.S. 632, 642, 70 S.Ct. 357, 363, 94 
L.Ed. 401 (1950).”  
 

U.S. Catholic Conference, In re, 824 F.2d 156 at 164-165 (C.A.2 (N.Y.), 

1987). 

The Hon. Magistrate David J. Waxse was also aware that the court was not 

free to adopt the defendants’ arguments that the plaintiff’s affidavit of bias need 

not be answered because it did not include a statement by the plaintiff’s counsel 
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that the affidavit was made in good faith under 28 U.S.C. § 144; “A party may file 

only one such affidavit in any case. It shall be accompanied by a certificate of 

counsel of record stating that it is made in good faith.” [Emphasis added] 

Clearly the plaintiff/appellant was without counsel and not subject to the 

provision in the statute for represented parties. Furthermore the trial court and the 

defendants’ counsel colluded in bad faith (as detailed in the procedural history of 

the plaintiff/appellant’s complaint) to deprive the plaintiff of his counsel through a 

fraudulent disbarment where federal judicial branch officials operated with State 

of Kansas officials through ex parte communications to deprive the plaintiff’s first 

attorney of Due Process in the state disciplinary hearing and during the minutes 

before the Kansas Supreme Court oral arguments for the purpose of depriving the 

plaintiff of counsel under color of state law for the pretext reason of representing 

two members of a protected class and most strongly having the plaintiff’s former 

counsel Bret D. Landrith condemned for bringing their claims to federal court1) in 

an open and notorious  violation of 42 USC § 1981 to demonstrate the power of 

the defendants and their judicial branch allies to defy the Rule of Law in their own 

Kansas District Court.   

The Hon. Judge Carlos Murguia repeatedly sanctioned the plaintiff’s 

counsel and threatened sanctions based on facially frivolous sanction motions by 

the defendants against the plaintiff’s replacement counsel Dennis Hawver and the 

                                                
1 
http://judicial.kscourts.org:7780/Archive/2005%20court%20hearings/Oct/94,333.
mp3 
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plaintiff/appellant himself for the naked purpose of furthering the obstruction of 

justice in Hon. Judge Carlos Murguia’s own Kansas District Court. These are the 

acts of a prohibited bias or prejudice of the trial court that the Hon. Magistrate 

David J. Waxse was responsible for having knowledge of. Furthermore the Hon. 

Magistrate David J. Waxse directly participated with the defendants’ counsel Jay 

E. Heidrick in the acts to obstruct justice in the trial court through the manufacture 

of an attempted fraudulent dismissal over false discovery violations that was the 

subject of the plaintiff’s 28 U.S.C. § 144 affidavit. 

The order upholding the “automatic” protective order and the order to show 

cause following the plaintiff/appellant’s voluntary dismissal of the remaining 

claims with prejudice is the further embodiment of the prohibited bias and 

prejudice of the trial court against the plaintiff and unlawful not only for the 

absence of subject matter jurisdiction in the proceeding but also for violating 28 

U.S.C. § 144’s requirement “…such judge shall proceed no further therein, but 

another judge shall be assigned to hear such proceeding.” Furthermore the trial 

court was not free to again use sanctions in an attempt to deter review.“Webster v. 

Sowders, 846 F.2d 1032, 1040 (CA6 1988) (‘Appeals of district court orders 

should not be deterred by threats [of Rule 11 sanctions] from district 

judges’)”Cooter Gell v. Hartmarx Corporation, 496 U.S. 384 at 408, 110 S.Ct. 

2447, 110 L.Ed.2d 359 (1990). 

The trial court’s December 5th , 2008 order to show cause was a preparation 

to sanction the plaintiff for failing to file something by December 10 was 
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perceived by the plaintiff as a continuation of the court’s conduct against the 

plaintiff that included depriving the plaintiff of counsel by effecting the 

disbarment in Kansas District Court; threatening the plaintiff’s replacement 

counsel then dismissing the bulk of the plaintiff’s claims because he did not have 

counsel, sanctioning the plaintiff because his federal complaint sought redress for 

misconduct in preceding litigation that he had a clearly established right to seek; 

giving the defendants repeated opportunities to dismiss the claims in disregard for 

the Federal Rules of Civil Procedure; participation in a scheme with the 

defendants to effect a dismissal as a sanction for not complying with discovery; 

then instead immediately dismissing the plaintiff’s contract claims as 

“implausible” when a Western District of Missouri Judge had found an electronic 

contract existed under the same fact pattern;  partially dismissing the plaintiff’s 

claims to avoid appeal; and denying the plaintiff all discovery by refusing to rule 

on the defendants’ bad faith “automatic” protective orders that were unlawful 

blanket orders or to extend discovery until after the plaintiff was forced to dismiss 

his remaining claims. The plaintiff/appellant believes an impartial observer would 

find this conduct to be manifestations of an impermissible bias or prejudice against 

the plaintiff.   

 The December 5th , 2008 order to show cause for conduct occurring after 

the voluntary dismissal with prejudice of the plaintiff’s remaining claims on 

October 15, 2008 could not revive or otherwise continue subject matter 

jurisdiction of the trial court (the plaintiff/appellant asserts subject matter 
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jurisdiction was never acquired because federal diversity was absent and the Hon. 

Judge Fernando J. Gaitan, Jr. could not rule on a dismissal or transfer the action 

while federal jurisdiction was exclusively in the Tenth Circuit appeal ). With the 

absence of a live controversy in the wake of the voluntary dismissal with 

prejudice, the Kansas District no longer had an Article III case before it:  “Our 

jurisdiction is limited constitutionally to live cases and controversies. See U.S. 

Const. art. III, S 2.” U.S. v. Scarfo, 263 F.3d 80 at 89-90 (3rd Cir., 2001).  

 The December 5th, 2008 order to show cause appeared not on the date of 

the amended notice of appeal filed in Kansas District court by the 

plaintiff/appellant but instead on the date Hon. Judge Fernando J. Gaitan, Jr. of the 

Western District of Missouri’s chambers through an extrajudicial communication 

caused the Western District amended notice of appeal to be transmitted to Hon. 

Judge Carlos Murguia of Kansas District Court instead of the Eighth Circuit Court 

of Appeals as Federal Rules of Appellate Procedure and the Western District of 

Missouri and Eighth Circuits own standard operating procedures and local rules 

dictate gives the appearance that Hon. Judge Carlos Murguia is participating in a 

common scheme or enterprise with Hon. Judge Fernando J. Gaitan, Jr. who 

himself is a director of the Novation LLC hospital St. Luke’s Health System a 

defendant and hospital supply cartel member with US Bancorp and US Bank.  

This was evidenced by Hon. Judge Fernando J. Gaitan, Jr.’s Judicial Council 

disclosure and St. Luke’s claimed ownership of Novation LLC and exclusive 
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anticompetitive agreement that provided over $90 million dollars in annual 

business exclusively to Novation LLC.   

 The temporal relationship of the Kansas District trial court’s order with the 

defendants’ conduct procuring interim dismissals in the Western District of 

Missouri racketeering action against the defendants’ hospital supply  cartel and a 

partial dismissal of some of the hospital supply cartel members in the 16th Circuit 

of Missouri State Court exceeded that rejected in Glass v. Pfeffer, 849 F.2d 1261 

at 1268 (C.A.10 (Kan.), 1988) and gives rise to the appearance of a lack of 

independence or extra judicial bias and prejudice by the trial court.    

 The trial court was not free to sanction the plaintiff for amending his notice 

of appeal or to attempt to extort the plaintiff/appellant under color of official right 

through the US Mail or electronically to withdraw or abandon his appeal in order 

to aid the Novation LLC hospital supply cartel conspiracy from being uncovered 

or to prevent the Novation LLC hospital supply cartel members from being 

prosecuted. On December 2nd, 2008 Attorney General Six of Kansas brought 

claims that the suppliers identified in the plaintiff’s hospital supply complaint had 

greatly overcharged Medicaid during the time period covered in the plaintiff’s 

federal antitrust complaint now on appeal.  The filing of a timely notice of appeal 

divested the district court of jurisdiction, e.g., Garcia v. Burlington Northern R.R. 

Co., 818 F.2d 713, 721 (10th Cir.1987).  
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,

Plaintiff,
CIVIL ACTION

v.
No. 07-2146-CM-DJW

U.S. BANCORP, N.A., et al.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on Defendants’ Motion to Compel Discovery Responses (doc.

85).   Defendants seek an order compelling Plaintiff to respond to Defendants’ First Set of Requests

for Production. Defendants also seek an order compelling Plaintiff to serve complete responses to

First Interrogatories No. 1, 3, 5-14, 16-17, and 21.

Plaintiff has not responded to Defendant’s Motion to Compel.  The Court typically grants

unopposed motions as uncontested.1  Despite Plaintiff’s lack of opposition, the Court has reviewed

the merits of Defendants’ Motion.  The Court finds that Defendants’ arguments are well taken and

that the Motion should be granted.  

I. First Set of Requests for Production

Plaintiff has not served any responses to Defendants’ First Set of Requests for Production.

Plaintiff shall produce all documents responsive to Defendants’ First Set of Requests for Production

within fourteen (14) days of the date of this Order.  Said production shall take place at the offices

55



2It is well settled that any objections to discovery requests which are not timely asserted are
deemed waived, unless the responding party establishes good cause to excuse its failure to timely
object.  See, e.g., Brackens v. Shield, No. 06-2405-JWL-DJW, 2007 WL 2122428, at *1 (D. Kan.
July 20, 2007) (“[I]n the absence of good cause to excuse a failure to timely object to interrogatories
or requests for production of documents, all objections not timely asserted are waived.”);Cotracom
Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan. 1999) (“[The Court]
deems objections not initially raised as waived . . . .  The waiver or abandonment of objections also
precludes their later assertion in a supplemental response.”).

3See, e.g., Willliams v. Sprint/United Mgmt. Co, 235 F.R.D. 494, 501 (D. Kan. 2006)
(continued...)

2

of Defendants’ counsel or at any other location agreed upon by the parties.   Because Plaintiff has

failed to serve any timely objections to the requests, any and all objections that Plaintiff may have

to the requests have been waived.2  Accordingly, Plaintiff shall produce all responsive documents,

without the assertion of any objections.  

II.  First Interrogatories No. 1, 3, 5-14, 16-17, and 21

The Court has reviewed Plaintiff’s answers to these interrogatories and finds them to be

incomplete and deficient as stated by Defendants in their supporting memorandum (doc. 86).

Plaintiff shall, within fourteen (14) days of the date of this Order, serve supplemental responses that

cure the deficiencies noted in Defendants’ supporting memorandum.  In addition, in response to First

Interrogatory No. 5, Plaintiff shall produce a copy or the original of the fully executed escrow

agreement that he agreed to provide, and shall do so within fourteen (14) days of the date of this

Order.  

Plaintiff shall refrain from serving any supplemental interrogatory responses that refer

Defendants to his Complaint, other pleadings, or deposition transcripts.  It is well settled that a party

may not answer an interrogatory be generally referring to pleadings filed in the case or depositions

taken in this or other cases.3  Also, it is well established that, absent full compliance with Federal
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3(...continued)
(“Plaintiffs may not answer the interrogatory by generally referring Defendant to the pleadings filed
in this case, documents produced, opt-in questionnaires, depositions, or declarations.”); Starlight
Int’l Inc. v. Herlihy, 186 F.R.D. 616, 640 (D. Kan. 1999) (“A party may not properly answer an
interrogatory by referring generically to testimony given upon deposition.”).

4See Williams, 235 F.R.D. at 501 (“Absent compliance with Rule 33(d) or attachment of the
appropriate documents, a responding party may not answer an interrogatory by directing the party
propounding the interrogatory to find answers from previously produced documents or identified
witness lists.”); DIRECTV, Inc. v. Puccinelli, 224 F.R.D. 677, 680 (D. Kan. 2004) (“In some
instances defendant answers the interrogatories simply by referring plaintiffs to documents. The
court generally finds such practice unacceptable. . . . [However,] “an answering party may
affirmatively elect to produce its business records in accordance with Fed. R. Civ. P. 33(d) as its
response.”).

5Defendants merely ask the Court to compel Plaintiff to provided the requested discovery
and “to grant defendants what other relief to which they are justly entitled.”  Defs.’ Mot. to Compel
(doc. 85) at p.2.

3

Rule of Civil Procedure 33(d), a party may not answer an interrogatory merely by directing the

propounding party to various documents produced in the case.4   Plaintiff must satisfy all

requirements of Rule 33(d) is he wishes to produce business records in lieu of providing written

answers to the interrogatories.  

III. Attorney’s Fees and Expenses

Defendants do not request an award of expenses or fees in connection with their Motion to

Compel.5 The Court must nevertheless address the issue, as Federal Rule of Civil Procedure

37(a)(5)(A) provides for the payment of the moving party’s expenses if the motion to compel

discovery is granted.  Under Rule 37(a)(5)(A), the Court must, after giving an opportunity to be

heard, require the party whose conduct necessitated the motion to compel to pay the movant’s

reasonable fees and expenses incurred in making the motion, including attorney’s fees, unless (i) the

movant filed the motion before attempting in good faith to obtain the discovery without court action,
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6Fed. R. Civ. P. 37(a)(5)(A) (Rule renumbered by Dec. 1, 2007 amendments).

7McCoo v. Denny’s, Inc., 192 F.R.D. 675, 697 (D. Kan. 2000) (citing Fed. R. Civ. P. 37(a)(4)
(now numbered Fed. R. Civ P. 37(a)(5)).

4

(ii) the opposing party’s response, objection or nondisclosure was substantially justified, or (iii)

other circumstances make an award of expenses unjust.6

As Rule 37(a)(5)(A) expressly provides, a court may award expenses and fees only after it

has given the parties an “opportunity to be heard.”7  To satisfy this requirement, the Court, in this

case, directs Plaintiff to show cause, in a pleading filed within twenty (21) days of the date of this

Order, why he should not be required to pay the reasonable expenses and attorney’s fees Defendants

incurred in making the Motion to Compel.  Defendants shall have eleven (11) days thereafter to file

a response thereto, if they so choose.  In the event the Court determines that expenses and fees

should be awarded, the Court will issue an order setting forth a schedule for the filing of an affidavit

reflecting the amount of expenses and fees that Defendants have incurred, and for the filing of any

related briefs.

IT IS THEREFORE ORDERED that Defendants’ Motion to Compel Discovery Responses

(doc. 85) is granted. 

IT IS FURTHER ORDERED that Plaintiff shall, within fourteen days of the date of this

Order, produce all documents responsive to Defendants’ First Set of Requests for Production and

serve supplemental responses to Defendants’ First Interrogatories No. 1, 3, 5-14, 16-17, and 21.

IT IS FURTHER ORDERED that Plaintiff shall, within twenty-one (21) days of the date

of this Order, show cause in a pleading filed with the Court, why he should not be required to pay

58



5

the reasonable fees and expenses that Defendants have incurred in making their Motion to Compel.

Defendants shall have eleven (11) days thereafter to file a response thereto. 

IT IS SO ORDERED.

Dated in Kansas City, Kansas on this 8th day of July 2008.

s/ David J. Waxse                       
David J. Waxse
U.S. Magistrate Judge

cc: All counsel and pro se parties
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI, )
)

Plaintiff, )
) CIVIL ACTION

v. )
) No. 07-2146-CM

US BANCORP NA and )
US BANK NA, )

)
Defendants. )

                                                                              )

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari brings this action against defendants US Bancorp NA and

US Bank NA.  On April 30, 2008, plaintiff filed a Motion for Time to Extend Discovery (Doc. 74). 

Defendant responded on May 15, 2008.  Magistrate Judge Waxse denied plaintiff’s motion on June

3, 2008. This matter is before the court on plaintiff’s Objection to the Magistrate’s Order Denying

Extension of Discovery (Doc. 94).

The standard of review under which a district court reviews a magistrate judge’s decision on

a nondispositive motion is the “clearly erroneous or contrary to law standard.”  First Union

Mortgage Corp. v. Smith, 229 F.3d 992, 995 (10th Cir. 2000) (citing 28 U.S.C. § 636(b)(1)(A)).  This

standard requires the district court to affirm the magistrate judge’s decision unless it is “left with the

definite and firm conviction that a mistake has been committed.”  Burton v. R.J. Reynolds Tobacco

Co., 200 F.R.D. 661, 667 (D. Kan. 2001) (quoting United States v. U.S. Gypsum Co., 333 U.S. 364,

395 (1948)). 

 Under Federal Rule of Civil Procedure 16(b), “A schedule shall not be modified except upon

a showing of good cause and by leave of the district judge or, when authorized by local rule, by a
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magistrate judge.”  When considering whether there is “good cause” the court considers the

diligence of the party seeking the amendment.  Deghand v. Wal-Mart Stores, Inc., 904 F.Supp. 1218,

1221 (D. Kan. 1995) (citations omitted).  “The party seeking an extension must show that despite

due diligence it could not have reasonably met the scheduled deadlines.”  Id.  Here, the magistrate

denied plaintiff’s motion for failure to show the requisite good cause for amending the scheduling

order.  After reviewing the record, the court finds that Magistrate Judge Waxse applied the

appropriate standard when considering plaintiff’s motion.  Furthermore, the decision is supported by

the record. Judge Waxse’s decision is not clearly erroneous or contrary to law.  Accordingly,

plaintiff’s motion is overruled. 

IT IS THEREFORE ORDERED that plaintiff’s Objection to the Magistrate’s Order

Denying Extension of Discovery (Doc. 94) is overruled.  

Dated this 11th  day of July 2008, at Kansas City, Kansas.

  
s/ Carlos Murguia                

   CARLOS MURGUIA
   United States District Judge
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1The listing of documents is approximately 39 pages in length.

2For example, documents were identified as “Neil Marsh Invoice,” “Article When Private
Goes Public,” “Vendor Rating a GPO Model.”

DJW/bh

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,

Plaintiff,
CIVIL ACTION

v.
No. 07-2146-CM-DJW

U.S. BANCORP, N.A., et al.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on Defendants’ Motion to Compel Compliance with  Rule

26(a)(1) (doc. 68).  For the reasons set forth below, the Motion is granted in part and denied in part.

I. Background Information

On April 20, 2007, Plaintiff served his initial disclosures pursuant to Federal Rule of Civil

Procedure 26(a)(1). His disclosure statement listed 67 individuals and provided a generic

identification for each person, such as “Antitrust,” “Technology,” “Contracting,” “Funding,” and

“FBI.”  Other individuals were identified only as “Witness.”  No addresses or telephone numbers

were provided for any of the 67 listed individuals.

Plaintiff’s disclosure statement also listed thousands of documents,1 many of which were

only briefly described.2  Some of the documents were also identified by Bates Stamp Numbers.

Accompanying the disclosure statement was a CD containing the documents listed in the disclosure

statement.  The disc contains more than 11,000 pages of documents.  
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3Defs.’ Mem. in Supp. of Defs.’ Mot. to Compel (doc. 70) at p. 4.

4Pl.’s Mem. In Opp. to Defs.’ Mot. to Compel (doc. 75) at p. 1.

5Id. at p. 7.

6Id. at p.1.

7Id. at p. 7.

2

After the instant Motion to Compel was filed, Plaintiff served a supplemental disclosure

statement that lists the names of 34 individuals.  All but one of the 34 individuals listed in the

supplemental statement were also listed in the initial statement.  Unlike the initial statement, the

supplemental statement provides addresses for 14 of the listed individuals. 

Defendants seek an order directing Plaintiff to amend his disclosures.  Defendants contend

that Plaintiff’s witness disclosures are deficient because Plaintiff fails to provide the telephone

numbers and addresses for the individuals disclosed, and the subjects of those individuals’

knowledge.  Defendants assert that Plaintiff’s document disclosures are deficient because Plaintiff

has disclosed thousands of pages of documents that are not only irrelevant to his claims but do not

even pertain to this lawsuit.  Defendants also contend that Plaintiff’s document disclosures are

deficient because the written listing of documents is “not organized by category.”3  

In his brief opposing the Motion to Compel, Plaintiff explains that he “has now supple-

mented his disclosures to include the addresses he knows,”4 but states that “[t]he majority of

witnesses . . . come from the defendants.”5  He also states that in his initial disclosures he “included

the relevant documents to the plaintiff’s claims and factual averments in his complaint.”6  In

addition, he explains that he “has served the documents to the defendants in indexed form on a

conveniently searchable disc, with an informative description of each.”7
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8Defs.’ Reply (doc. 79) at p. 1

9Fed. R. Civ. P. 26(a)(1)(A)(i).

3

In their reply, Defendants state that it is unclear whether Plaintiff’s supplemental list of 34

individuals is intended to replace the list of 67 individuals disclosed in Plaintiff’s initial disclosure

statement or whether it is simply another list that further identifies some of the initially disclosed

67 individuals.  In addition, Defendants point out that Plaintiff has failed to provide the subject

matter of the discoverable information known by any of the 34 individuals listed in the supplemental

disclosure statement.  Defendants further state that the disc provided by Plaintiff is not searchable

and is, in fact, password protected, which prevents the documents from being searched or re-created

in .pdf format.  Defendants concede, however, that they have been able “to view” each of the 11,000

pages of documents that are on the disc.8

II. Discussion

A. Disclosure of Witnesses

Rule 26(a)(1)(A)(i) provides for the disclosure of certain individuals who are likely to have

discoverable information about the case.  It provides that a party must provide to the other parties:

the name and, if known, the address and telephone number of each
individual likely to have discoverable information –– along with the
subjects of that information –– that the disclosing party may use to
support its claims or defenses, unless the use would be solely for
impeachment[.]9
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10See, e.g., Lobato v. Ford, No. 05-cv-01437-LTB-CBS, 2007 WL 2593485, at *5 (D. Colo.
Sept. 5, 2007) (“While a party is not necessarily required to provide a minute recitation of the
putative witness’ knowledge, the Rule 26(a)(1)(A) disclosure should indicate briefly the general
topics on which such persons have knowledge.”); Hertz v. Luzenac Am., Inc., No. 04-cv-1961-LTB-
CBS, 2006 WL 994431, at *7 (D. Colo. Apr. 13, 2006) (“[D]isclosures should provide the opposing
party with enough useful information to make informed decisions regarding discovery and trial
preparation”); Sender v. Mann, 225 F.R.D. 645, 650-51 (D. Colo. 2004) (holding that disclosures
should be complete and detailed and should give opposing party more than “a laundry list of
undifferentiated witnesses” and finding disclosures deficient where plaintiff identified brokers and
investors as “having knowledge regarding the sale of promissory notes and the amounts owed to
them pursuant to such notes” or “in some instances, having knowledge of other schemes attempted
or contemplated by [Defendants]”); Crouse Cartage Co. v. Nat’l Warehouse Inv. Co., No. IP02-
071CTK, 2003 WL 23142182, at *1 (S.D. Ind. 2003) (holding that “initial disclosures should be
complete and detailed, and should give the opposing party information as to the identification and
location of persons with knowledge so that they can be contacted in connection with the litigation.”);
see also generally  City and County of San Francisco v. Tutor-Saliba Corp., 218 F.R.D. 219, 221
(N.D. Cal. 2003) (disclosures function “to assist the parties in focusing and prioritizing their
organization of discovery.”).

4

Thus, under Rule 26(a)(1)(A)(i), Plaintiff was required to provide the following information

about any individuals likely to have discoverable information that he may use to support his claims

or defenses:

! person’s name;

! person’s telephone number and address, if known by Plaintiff; and

! the subject of the discoverable information known by that person.

As noted above, Defendants fault Plaintiff’s witness disclosures for three main reasons.

First, Defendants contend that Plaintiff has failed to adequately identify the subject of the

discoverable information known by each individual.  This Court has found only a handful of cases

that address the degree of specificity required under Rule 26(a)(1)(A)(i) regarding the subject of the

discoverable information known by the potential witness.10  Some guidance, however, can be

gleaned from Federal Rule of Civil Procedure 26(g)(1), which provides that initial disclosures must
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11Fed. R. Civ. P. 26(g)(1).

12Fed. R. Civ. P. 26(a) advisory committee’s note (1993 amendment); see also Biltrite Corp.
v. World Road Markings, Inc., 202 F.R.D. 359, 362 (D. Mass. 2001) (“The obvious purpose of the
disclosure requirement of Rule 26(a)(1)(A) is to give the opposing party information as to the
identification and location of persons with knowledge so that they can be contacted in connection
with the litigation. . . .”). 

13Fed. R. Civ. P. 26(a) advisory committee’s note (1993 amendment).

5

be based upon a “reasonable inquiry” by counsel or the disclosing party, and must be “complete and

correct as of the time [they] are made.”11  Guidance is also provided by the Advisory Committee’s

Note to the 1993 amendments, which states that a “major purpose of the [Rule] is to accelerate the

exchange of basic information about the case and to eliminate the paper work involved in requesting

such information, and the rule should be applied in a manner to achieve those objectives.”12

Furthermore, the Advisory Committee explains:

[The parties] are expected to disclose the identity of those persons who may be used
by them as witnesses or who, if their potential testimony were known, might
reasonably be expected to be deposed or called as a witness by any of the other
parties.  Indicating briefly the general topics on which such persons have information
should not be burdensome, and will assist other parties in deciding which depositions
will actually be needed.13

Thus, while a party is not required to provide a detailed narrative of the potential witness’

knowledge, the Rule 26(a)(1)(A) disclosure should provide enough information that would allow

the opposing party to help focus the discovery that is needed and to determine whether a deposition

of a particular person identified as a potential witness might be necessary.  Clearly, Plaintiff’s

witness disclosures do not meet this standard.  It is difficult to understand how Plaintiff’s generic

descriptions of “Technology, “Communications,”“FBI,” etc.,  for these potential witnesses could
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14Pl.’s Mem. In Opp. to Defs.’ Mot. to Compel (doc. 75) at p. 7.

15See Rule 26(a)(1)(A)(i) (party must disclose each individual “likely to have discoverable
information . . . that the disclosing party may use to support its claims or defenses, unless the use
would be solely for impeachment.”  (Emphasis added.)  

6

help focus the discovery efforts of Defendants or assist Defendants in determining whether a

deposition of a particular listed individual might be necessary.  

Plaintiff may not excuse his compliance with this requirement merely because, as Plaintiff

puts it, most of the identified individuals “come from the defendants.”14  The Rule requires the

disclosing party to identify those individuals who may have discoverable information that the

disclosing party may use to support its own claims and defenses.15  In other words, Plaintiff need

only disclose those individuals that may have discoverable information that Plaintiff  himself may

use to support his claims or defenses.  Once he makes that determination and identifies certain

persons, he must provide a sufficient description of the discoverable knowledge that he believes they

possess.

Defendants also find fault with Plaintiff’s witness disclosures because Plaintiff fails to list

addresses for many of the individuals and fails to list telephone numbers for all of them.  Also, it is

unclear whether the supplemental disclosure statement is intended to merely supplement the initial

disclosure statement or to take its place.  

Rule 26(a)(1)(A)(i) requires the disclosing party to provide the name and telephone numbers

of the individuals only “if known” by the disclosing party  Thus, Plaintiff can be compelled to

provide addresses and telephone numbers only if that information is known to him.  Assuming that

information is known to him, he is not excused from providing it merely because he believes

Defendants already have knowledge of these individuals and their contact information.
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16This should end any confusion as to whether the supplemental disclosures were intended
to replace the initial disclosures.

17Fed. R. Civ. P. 26(a)(1)(A)(ii).

7

In light of the foregoing, the Court directs Plaintiff to serve amended Rule 26(a)(1)(A)(i)

disclosures that take the place of his initial and supplemental disclosures16 and which provide

sufficiently detailed information regarding the subject of each potential witness’ knowledge.  In

addition, the amended disclosures shall provide each individual’s address and telephone number,

if known to Plaintiff.  Finally, Plaintiff shall insure that any individuals listed are those who he

believes are likely to have discoverable information that he may use to support his claims or

defenses in this particular lawsuit.  These amended disclosures shall be served on Defendants by

July 30, 2008.

B. Disclosure of Documents

Rule 26(a)(1)(A)(ii) requires a party to provide to the other parties in the lawsuit “a copy ––

or a description by category and location –– of all documents, electronically stored information, and

tangible things that the disclosing party has in its possession, custody, or control and may use to

support its claims or defenses, unless the use would be solely for impeachment.”17  To comply with

the Rule, then, Plaintiff was required to provide Defendants with the following:

! either a copy or a description by category and location, of all documents, electronically

stored information, and tangible things;

! that are in Plaintiff’s possession, custody or control; and

! that Plaintiff may use to support his claims or defenses in this lawsuit.

Defendants essentially argue that the first and third of these requirements have not meet satisfied.
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18Defs.’ Reply (doc. 79) at p. 2.

19Id. 
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With respect to the first requirement, Defendants assert that Plaintiff’s written descriptions

of the indexed documents are “far from informative”18 and that the disc of documents provided by

Plaintiff is password protected so that Defendants cannot search it and cannot re-create the

documents in .pdf format.  Defendants do not dispute, however, that they have been able to review

all of the documents that are found on the disc.19  

The Court finds that Plaintiff has complied with the first requirement by providing the disc

to Defendants.  By doing so, Plaintiff, in effect, provided a “copy” (albeit in electronic form) of each

of the disclosed documents.   The Rule is written in the disjunctive; Plaintiff may provide either a

copy or a description of the documents by category and location.  As Plaintiff provided a copy, he

was not required to provide a description.  It is thus immaterial that he may have provided

insufficient descriptions of his documents on his written index of documents.  Furthermore, there

is no requirement that Plaintiff provide Defendant with a disc of the documents that is “searchable”

or that allows the documents contained on it to be converted to .pdf format.   Defendants concede

that they have been able to review each of the documents contained on the disc; thus, whether the

disc is searchable or allows the documents to be recreated in .pdf format is immaterial.

With respect to the third requirement, Defendants argue that none of the thousands of pages

of documents that Plaintiff has disclosed is relevant to this case.   More specifically, Defendants

argue that Plaintiff’s disclosures are a duplicate of what he served in another case, Lipari, et al. v.

General Electric, et al., Case No. 0616-CV7421, filed in the Circuit Court of Jackson County,

69



20Plaintiff states that the General Electric case is now filed in the Western District of
Missouri, Case No. 07-0849-CV-W-FJG.  Pl.’s Mem. in Opp. to Defs.’ Mot. to Compel (doc. 75)
at p. 1.

21Id. at p.3.

22Id. at p. 5.

9

Missouri (“General Electric case”).20  According to Defendants, those documents are unrelated to

this case because the General Electric case involves different defendants and different facts.

Plaintiff  argues that Defendants are incorrect when they argue that his document disclosures

must be deficient because they are the same document disclosures made in the General Electric

case.  Plaintiff argues that both this case and General Electric stem from the same underlying facts.

He states that “both cases cover the same events and rely on the same determination of Medical

Supply Chain, Inc.’s income if [Defendants] had not breached their contracts with Medical Supply

Chain, Inc.” and engaged in the other wrongful acts alleged in Plaintiff’s Complaint.21  Plaintiff

further states that he has disclosed “the documents related to the launch of his business and his

claims against the defendants that the plaintiff will likely be using in court before a jury.”22 

Not having reviewed the documents at issue and not being intimately familiar with the facts

and allegations of this case, or for that matter, the General Electric case, the Court is not in a

position to determine whether each and every document disclosed by Plaintiff is one that he might

use to support his claims and defenses.  The Court declines to enter an order, based upon nothing

more than doubt and speculation, that would require Plaintiff to remove certain documents from his

disclosures.  The Court will, however, direct Plaintiff to file a supplemental Rule 26(a)(1)(A)(ii)

disclosure statement in which he makes an affirmative statement that the documents listed on his

initial Rule 26(a)(1)(A)(ii) written disclosure statement, and contained on the disc provided to
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23Defs.’ Mem. in Supp. of Mot. to Compel (doc. 70) at p. 5.

24Fed. R. Civ. P. 37(a)(5)(C).

10

Defendants, are documents that he (1) has in his possession, custody, or control, and (2) may use

to support his claims or defenses in this case.  To the extent Plaintiff has disclosed documents that

fall outside of this definition, he shall serve amended document disclosures that comply with Rule

26(a)(1)(a)(ii) and this Memorandum and Order.  The supplemental disclosure statement or amended

disclosures shall be served on Defendants by July 30, 2008.

III. Attorney’s Fees and Expenses

Defendants do not expressly request an award of expenses or fees in connection with their

Motion to Compel; they merely “request all . . . relief to which they are justly entitled.”23  The Court

must look to Federal Rule of Civil Procedure 37(a)(5), which deals with the payment of expenses

incurred in connection with motions to compel.  Subsection (C) provides for the payment of the

moving party’s expenses if the motion to compel discovery is granted in part.  It provides that the

Court “may, after giving an opportunity to be heard, apportion the reasonable expenses for the

motion.”24

To satisfy the requirement that the parties be given the opportunity to be heard, the Court

directs Plaintiff to show cause, in a pleading filed on or before August 13, 2008, why he should not

be required to pay a portion of the reasonable expenses and attorney’s fees Defendants incurred in

making their Motion to Compel.  Defendants shall have until August 24, 2008 to file a response

thereto, if they so choose.  In the event the Court determines that expenses and fees should be

awarded and apportioned, the Court will issue an order setting forth a schedule for the filing of an
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affidavit reflecting the amount of expenses and fees that Defendants have incurred, and for the filing

of any related briefs.

IV. Other Relief

Defendants ask that the Court caution Plaintiff that any further discovery abuses may result

in severe sanctions, including the possible dismissal of his claims.  The Court declines to enter such

an order, finding that Defendants have not shown that Plaintiff has engaged in discovery abuses in

connection with his Rule 26(a)(1) disclosures.

 IT IS THEREFORE ORDERED that Defendants’ Motion to Compel Compliance with

Rule 26(a)(1) (doc. 68) is granted in part and denied in part, as set forth herein.. 

IT IS FURTHER ORDERED that, on or before July 30, 2008, Plaintiff shall serve an

amended Rule 26(a)(1)(A)(i) witness disclosure statement in compliance with this Memorandum

and Order.

 IT IS FURTHER ORDERED that, on or before July 30, 2008, Plaintiff shall serve a

supplemental Rule 26(a)(1)(A)(ii) document disclosure statement or amended Rule 26(a)(1)(A)(ii)

document disclosures in compliance with this Memorandum and Order. 

IT IS FURTHER ORDERED that, on or before August 13, 2008, Plaintiff shall show

cause in a pleading filed with the Court, why he should not be required to pay a portion of the

reasonable fees and expenses that Defendants incurred in making their Motion to Compel.

Defendants shall have until August 24, 2008 to file a response thereto. 
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IT IS SO ORDERED.

Dated in Kansas City, Kansas on this 22nd day of July 2008.

s/ David J. Waxse                       
David J. Waxse
U.S. Magistrate Judge

cc: All counsel and pro se parties
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,

Plaintiff,

CIVIL ACTION

v.

No. 07-2146-CM-DJW

U.S. BANCORP, N.A., et al.,

Defendants.

NOTICE AND ORDER TO SHOW CAUSE

TO THE PLAINTIFF SAMUEL K. LIPARI:

On July 22, 2008, the Court issued a Memorandum and Order (doc. 103) granting in part

Defendants’ Motion to Compel Compliance with  Rule 26(a)(1) (doc. 68).  In that Order, the Court

directed Plaintiff to serve on Defendants an amended Rule 26(a)(1)(A)(i) witness disclosure

statement on or before July 30, 2008.  In addition, the Court directed Plaintiff to serve a

supplemental Rule 26(a)(1)(A)(ii) document disclosure statement or amended Rule 26(a)(1)(A)(ii)

document disclosures by that same date.  Defendants have informed the Court through a pleading

filed on August 18, 2008 (doc. 111) that Plaintiff has not served any such disclosures or disclosure

statements on Defendants.

IT IS HEREBY ORDERED that Plaintiff Samuel K. Lipari is required to show cause to

United States District Judge Carlos Murguia in a pleading filed by August 27, 2008, why this case

should not be dismissed with prejudice pursuant to Federal Rule of Civile Procedure 37(b)(2)(A)

for failing to comply with the Court’s July 22, 2008 Order (doc. 103).

 IT IS SO ORDERED.
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A copy of this Order shall be sent to Plaintiff Samuel K. Lipari by regular mail and

certified mail, return receipt requested.

Dated in Kansas City, Kansas on this 18th day of August 2008. 

s/ David J. Waxse                       

David J. Waxse

U.S. Magistrate Judge

cc: All counsel and pro se parties
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI, )

)

Plaintiff, )

) CIVIL ACTION

v. )

) No. 07-2146-CM

) 

US BANCORP NA and )

US BANK NA, )

)

Defendants. )

                                                                              )

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari filed the instant action in Jackson County Circuit Court on

November 28, 2006 (Jackson County Case No. 0616-CV-32307) against defendants US Bancorp NA

and US Bank NA.  On December 13, 2006, defendants removed the action to the United States

District Court for the Western District of Missouri, Western Division, on the basis of diversity.  On

April 10, 2007, the United States District Court for the Western District of Missouri transferred the

case to this court pursuant to 28 U.S.C. § 1404(a).  This matter is before the court on Defendants’

Motion to Dismiss Pursuant to Rule 12(b)(6) and Rule 8 of the Federal Rules of Civil Procedure

(Doc. 43).

I. Background

As assignee of Medical Supply Chain, Inc. (“Medical Supply” or “MSCI”), plaintiff brings

the following five state-law claims against defendants, each under Missouri law:  (1) breach of

contract; (2) fraud; (3) trade secret misappropriation; (4) breach of fiduciary duty; and (5) prima

facie tort.  Defendants originally moved to dismiss plaintiff’s claims in April 2007, arguing plaintiff

lacked standing and the claims were barred by res judicata.  The court denied the dismissal of the
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claims that had been brought in prior lawsuits because the prior lawsuits dismissed the state-law

claims without prejudice, and thus, there had been no final judgment on the merits.  At the time of

the court’s order, the record did not clearly delineate which of plaintiff’s current claims had been

raised in the previous lawsuits and dismissed without adjudication on the merits.  Accordingly, the

court denied defendants’ motion to dismiss without prejudice and required the parties to set forth

which claims had been raised in the prior lawsuits.  In their supplemental briefing, the parties agreed

that all of the current claims were brought in the prior lawsuits—in other words, the claims had not

been adjudicated on the merits and were not barred by res judicata.  

On December 19, 2007, defendants filed their second motion to dismiss.  This motion was

filed after defendants filed their answer, but while discovery was ongoing.

II. Timeliness of Motion

Plaintiff argues that defendants’ second motion to dismiss is prohibited under Federal Rule

of Civil Procedure 12(g).  Under Rule 12(g), any defense that is available at the time of the original

motion that is not included in the original motion may not be the basis of a second pre-answer

motion.  Rule 12(h)(2), however, specifically preserves a party’s right to file a motion to dismiss for

failure to state a claim and provides for a post-answer motion for failure to state a claim under Rule

12(c).  Fed. R. Civ. P. 12(h)(2)(B).  “The distinction between [a Rule 12(b)(6) motion and a Rule

12(c) motion] is purely formal, because the court must review a Rule 12(c) motion under the same

standard that governs a Rule 12(b)(6) motion.”  Res. Ctr. for Indep. Living, Inc. v. Ability Res., Inc.,

534 F. Supp. 2d 1204, 1207 (D. Kan. 2008) (citing Ward v. Utah, 321 F.3d 1263, 1266 (10th Cir.

2003)); see also Fisher v. Lynch, No. 07-2154-KHV, 2008 WL 2152053, at *1 (D. Kan. May 21,

2008) (“A motion for judgment on the pleadings under Rule 12(c) is governed by the same standards
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as a motion to dismiss under Rule 12(b)(6).”).  The court may treat a Rule 12(b)(6) motion as if it

had been submitted under Rule 12(c).  Res. Ctr. for Indep. Living, Inc., 534 F. Supp. 2d at 1207

(treating the defendants’ post-answer motion to dismiss as if it had been styled a Rule 12(c) motion

for judgment on the pleadings); Faulk v. Tiffany, No. 99-2354-GTV, 2000 WL 714336, at *1 (D.

Kan. May 23, 2000) (citing Westcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990)); Aldabe

v. Aldabe, 616 F.2d 1089, 1093 (9th Cir. 1980)).  Because the same standard governs both motions,

the court will consider defendants’ Rule 12(b)(6) motion to dismiss as if it had been styled a Rule

12(c) motion for judgment on the pleadings.  Res. Ctr. for Indep. Living, Inc., 534 F. Supp. 2d at

1207.

III. Legal Standards

This court will grant a Rule 12(b)(6) motion to dismiss only when the factual allegations fail

to “state a claim to relief that is plausible on its face . . . or when an issue of law is dispositive.” 

Meyer v. Christie, No. 07-2230-JWL, 2007 WL 3120695, at *4 (D. Kan. Oct. 24, 2007) (citing Bell

Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1974 (2007); Neitzke v. Williams, 490 U.S. 319, 326

(1989)).  While the factual allegations need not be detailed, the claims must set forth entitlement to

relief “through more than labels, conclusions, and a formulaic recitation of the elements of a cause

of action.”  In re Motor Fuel Temperature Sales Practices Litig., 534 F. Supp. 2d 1214, 1216 (D.

Kan. 2008).  The allegations must contain facts sufficient to state a claim that is plausible, rather

than merely conceivable.  Id.  

 “All well-pleaded facts, as distinguished from conclusory allegations, must be taken as

true.”  Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984); Dudnikov v. Chalk & Vermilion Fine

Arts, Inc., 514 F.3d 1063, 1070 (10th Cir. 2008).  The court construes any reasonable inferences

from these facts in favor of the plaintiff.  Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir. 2006);
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1  On January 2, 2008, plaintiff’s counsel withdrew at plaintiff’s request.
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Dudnikov, 514 F.3d at 1070.  The issue in reviewing the sufficiency of a complaint is not whether

the plaintiff will prevail, but whether the plaintiff is entitled to offer evidence to support his claims. 

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds by Harlow v. Fitzgerald,

457 U.S. 800 (1982). 

Where, as here, a plaintiff is proceeding pro se,1 “[d]ismissal . . . for failure to state a claim is

proper only where it is obvious that the plaintiff cannot prevail on the facts he has alleged and it

would be futile to give him an opportunity to amend.”  Jenkins v. Currier, 514 F.3d 1030, 1032

(10th Cir. 2008) (quotation omitted).  But plaintiff’s “pro se status does not relieve him from

complying with the court’s procedural requirements.”  Barnes v. U.S., 173 F. App’x 695, 697 (10th

Cir. 2006) (citations omitted); see also Santistevan v. Colo. Sch. of Mines, 150 F. App’x 927, 931

(10th Cir. 2005) (holding that a pro se litigant must follow the same rules of procedure as other

litigants).  He still “has the burden of alleging sufficient facts on which a recognizable legal claim

could be based.” Jenkins, 514 F.3d at 1033 (internal quotations omitted). 

IV. Analysis

A. Choice of Law

In a diversity matter, the court must apply the substantive law of the forum state, including

its choice of law provisions.  Otis Elevator Co. v. Midland Red Oak Realty, Inc., 483 F.3d 1095,

1101 (10th Cir. 2007).  Although this matter was transferred from the Western District of Missouri,

“[t]he transfer of a case to another district does not alter the applicable law.  The transferee court

must apply the same law applicable in the transferor court.”  Hill’s Pet Prods., a Div. of

Colgate-Palmolive Co. v. A.S.U., Inc., 808 F. Supp. 774, 776 n.3 (D. Kan. 1992); see also Yoder v.

Honeywell Inc., 104 F.3d 1215, 1219 (10th Cir. 1997) (applying choice of law rules of state in which
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2  The result is the same under Kansas’s choice of law provisions.  Kansas law applies the

law of the state where the contract was formed or the tortious conduct occurred.  Found. Prop. Invs.,

LLC v. CTP, LLC, 159 P.3d 1042, 1046 (Kan. Ct. App. 2007); Ling v. Jan’s Liquors, 703 P.2d 731,

735 (Kan. 1985). 
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the transferor state sits).  Thus, the court must apply Missouri’s choice of law provisions.2  When

determining choice of law issues, Missouri applies the law of the state with the most significant

relationship to the action.  Superior Equip. Co., v. Maryland Cas. Co., 986 S.W.2d 477, 480 (Mo.

Ct. App. E.D. 1998) (discussing choice of law in contract actions); Goede v. Aerojet Gen. Corp., 143

S.W.3d 14, 24–25 (Mo. Ct. App. E.D. 2004) (discussing choice of law in tort actions).  This requires

a balancing of several factors, including the following factors: (a) the place of contracting; (b) the

place of negotiation of the contract; (c) the place of performance; (d) the location of the subject

matter of the contract; and (e) the domicile, residence, nationality, place of incorporation and place

of business of the parties.  Superior Equip. Co., Inc., 986 S.W.2d at 480.  

The complaint alleges the causes of action occurred in Jackson County, Missouri; the alleged

contract was negotiated in Missouri; the alleged tortious conduct occurred in Missouri; plaintiff

resides in Missouri; and the dissolved entity—Medical Supply—was incorporated and had its

principal business location in Missouri.  Based on the allegations in the complaint, the court finds

that Missouri has the most significant relationship with this case, and thus, Missouri law applies to

plaintiff’s claims. 

B. Breach of Contract

Defendants argue that plaintiff has failed to allege a cognizable breach of contract claim

because he failed to allege an agreement and consideration.  To state a cause of action for breach of

contract under Missouri law, plaintiff must allege (1) an agreement between parties capable of

contracting; (2) mutual obligations arising thereunder with respect to a definite subject matter; (3) a
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3  Plaintiff misnumbered paragraphs in the complaint.  After paragraph 225 on page 45, he

begins numbering the paragraphs with number 194.  He misnumbers the paragraphs through the

complaint.  
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valid consideration; (4) part performance by one party and prevention of further performance by the

other; and (5) damages measured by the contract and resulting from its breach.  Scher v. Sindel, 837

S.W.2d 350, 354 (Mo. Ct. App. E.D. 1992).  To have an enforceable contract, there must be an

agreement of the parties—or meeting of the minds—upon the terms of the contract.  Smith v.

Hammons, 63 S.W.3d 320, 325 (Mo. Ct. App. S.D. 2002).  “The nature and extent of the contract’s

essential terms must be certain or capable of being certain.”  Id.  The agreement is invalid when the

parties have reserved the essential terms of the contract for future determination.  Id.  “Negotiations

or preliminary steps towards a contract do not constitute a contract.”  Gateway Exteriors, Inc. v.

Suntide Homes, Inc., 882 S.W.2d 275, 279 (Mo. Ct. App. E.D. 1994) (citations omitted). 

The basis for plaintiff’s breach of contract claim is that plaintiff and Brian Kabbes of

defendant U.S. Bank exchanged email negotiations regarding escrow services for Medical Supply

and had agreed upon some or all of the terms, including the following factors:  the fees for the

escrow agent services; defendant U.S. Bank’s compensation; the investment of long and short term

held funds; the name of the escrow agent; and the payment schedule.  (Complaint at ¶ 201.)3 

Plaintiff further alleges that defendants performed diligence to determine whether to contract with

Medical Supply (id. at ¶ 202); and that Mr. Kabbes also requested corporate good standing

documentation from Medical Supply, which was provided (id. at ¶ 203).

Plaintiff’s allegations to not support a plausible “meeting of the minds.”  By plaintiff’s own

admission, the parties agreed to “some or all” of the terms.  He alleges certain terms were

supposedly agreed to, but fails to set forth the terms of the alleged contract or the substance of the

email communications.  Plaintiff has not pleaded a contract with any measure of definiteness and
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4  Under Count I, breach of contract, plaintiff alleges the contract was written, but he alleges

it was oral in Count II, fraud.  

5  Plaintiff improperly alleges new fraud claims in his response to defendants’ motion.  The

allegations relate to defendants’ and defendants’ counsel’s actions in this litigation.  These claims

are not properly before the court, and the court will not consider them.  
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certainty.  There is nothing in the pleading to show whether the alleged contract was oral or written,4

the terms of the contract, the amounts involved, the obligations of the respective parties, the measure

of damages determined by the contract, or the time period of the terms.  “In short, the pleading is so

indefinite and uncertain that no cause of action for breach of contract is stated.”  Yoest v. Farm

Credit Bank of St. Louis, 832 S.W.2d 325, 329 (Mo. Ct. App. W.D. 1992) (upholding dismissal of

breach of contract claim for failure to state a claim because the plaintiffs did not plead a contract

with any measure of definiteness and certainty).  

Plaintiff’s allegations merely support a finding that Medical Supply and defendant U.S. Bank

were negotiating or discussing the possibility of an escrow contract—which does not constitute a

contract.  Gateway Exteriors, Inc., 882 S.W.2d 275, 279.  The allegations do not support a breach of

contract claim.  It is, therefore, not necessary to address the applicability of the statute of frauds, Mo.

Rev. Stat. § 432.045.  For the above mentioned reasons, plaintiff’s breach of contract claim is

dismissed. 

C. Fraud5

In order to make a submissible case of fraudulent misrepresentation, plaintiff must allege the

following: (1) a representation; (2) its falsity; (3) its materiality; (4) the speaker’s knowledge of its

falsity or ignorance of its truth; (5) the speaker’s intent that it should be acted on by the person and

in the manner reasonably contemplated; (6) the hearer’s ignorance of the falsity of the

representation; (7) the hearer’s reliance on the representation being true; (8) the hearer’s right to rely
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6  The court is not opining on the truthfulness of the alleged misrepresentation, but assumes

all facts in favor of plaintiff at this stage of the proceeding.  
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thereon; and (9) the hearer’s consequent and proximately-caused injury.  Hess v. Chase Manhattan

Bank, USA, N.A., 220 S.W.3d 758, 765 (Mo. 2007).  Allegations of fraud must be stated with

particularity.  Fed. R. Civ. P. 9(b); Bohac v. Walsh, 223 S.W.3d 858, 863 (Mo. Ct. App. E.D. 2007).  

Defendants argue that plaintiff fails to state a claim for relief because (1) he failed to plead

that defendants made a false representation; (2) he failed to plead justifiable reliance or causation;

and (3) a party cannot maintain a cause of action in tort when the breach of duty is purely

contractual.  As alleged in the complaint, the false misrepresentation is that an agent of defendant

US Bank “represented to MSCI that US BANK and the commercial trust department would not

perform as escrow agent or host MSCI’s escrow accounts because of the ‘know your customer

provisions’ diligence requirements of the USA PATRIOT Act and made it impossible for the bank to

perform this service for MSCI.”  (Complaint at ¶ 210.)  Because it is dispositive of the issue, the

court will first address plaintiff’s alleged reliance.  

Plaintiff alleges Medical Supply “justifiably relied upon this fraudulent misrepresentation

and did not seek a reversal of the decision from the St. Louis office of US BANK’s Commercial

Trust department and instead contacted US BANCORP NA’s Andrew Cesere, to try and resolve the

problem.”  (Complaint at ¶ 216.)  But the other allegations in his complaint indicate that he (1) was

not ignorant of the falsity of the representation6 and (2) did not rely on the representation being true. 

After hearing the representation that the Patriot Act prevented defendants from setting up plaintiff’s

escrow, plaintiff and his attorney discussed the issue, at length, with defendant US Bancorp’s

employees—Brian Kabbes and Lares Anderson.  (Complaint at ¶ 215.)  The complaint also alleges

that he discussed the issue with Ed Higgins, the head of personal trust in defendant US Bancorp’s St.
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Louis office.  (Id.)  Based on the allegations in the complaint, it is clear that plaintiff did not believe

the alleged misrepresentation to be true, and in fact disputed its truth with defendant US Bancorp. 

The court finds that plaintiff has not alleged reliance.  

Because plaintiff has failed to plead all the elements of fraud, the court finds that he has not

submitted a valid fraud claim and dismisses the claim.  The court need not address defendants’ other

arguments regarding plaintiff’s fraud claim.  

D. Misappropriation of Trade Secrets

In the complaint, plaintiff alleges that Medical Supply gave its trade secrets to defendant US

Bank to apply for a line of credit and that defendants have misappropriated Medical Supply’s trade

secrets under Mo. Rev. Stat. § 417.450 by copying and transmitting the trade secrets to (1) defendant

US Bancorp; (2) three of defendant US Bancorp’s officers; and (3) defendant US Bancorp’s

subsidiary, US Bancorp Piper Jaffray.  

Misappropriation occurs in two ways (1) “when one acquires a trade secret through

‘improper means,’ that is, through such means as theft, bribery or inducing one to breach a duty of

secrecy”; or (2) when one disclosing a trade secret without consent, inter alia, knew or had reason to

know that the secret was ‘[a]cquired under circumstances giving rise to a duty to maintain its secrecy

or limit its use.’”  H & R Block E. Tax Servs., Inc. v. Enchura, 122 F. Supp. 2d 1067, 1074 (W.D.

Mo. 2000) (citing and quoting Mo. Rev. Stat. § 417.453(2)(a) and (4)).  Relying on Connecticut law,

defendants argue that a corporation is not liable for disclosure of trade secrets when the alleged

disclosure is to others within the corporation.  But the complaint alleges that defendant US Bank

exceeded its authorized use and disclosed the alleged trade secrets to other entities—defendant US

Bancorp and its subsidiary US Bancorp Piper Jaffray.  The complaint does not define the

relationship between defendant US Bank, defendant US Bancorp, and US Bancorp Piper Jaffray. 
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Nor does it explain the terms of Medical Supply’s disclosure to defendant US Bank.  Defendants

also contend that plaintiff has failed to state a claim for relief because Medical Supply had already

provided the alleged trade secrets to US Bancorp Piper Jaffray.  It is not clear from the complaint

whether the information Medical Supply provided to US Bancorp Piper Jaffray is the same

information as the alleged trade secrets.  Based on the allegations in the complaint, the court finds

that it is not “obvious that the plaintiff cannot prevail on the facts he has alleged.”  Jenkins, 514 F.3d

at 1032.  Defendants’ motion regarding this claim is therefore denied.  

E. Breach of Fiduciary Duty

“In order to adequately plead a claim for breach of fiduciary relationship, the plaintiff must

plead (1) the existence of a fiduciary relationship between the parties, (2) a breach of that fiduciary

duty, (3) causation and (4) harm.”  Koger v. Hartford Life Ins. Co., 28 S.W.3d 405, 411 (Mo. Ct.

App. W.D. 2000) (citing Preferred Physicians Mut. Mgmt. Group v. Preferred Physicians Mut. Risk

Retention, 918 S.W.2d 805, 811 (Mo. Ct. App.1996)).  

The complaint alleges that defendants owed plaintiff a fiduciary duty because (1) defendants

were escrow service providers to Medical Supply and (2) defendants were the custodians of Medical

Supply’s confidential information.  As the court explained above, the complaint does not allege a

contract for escrow services, and thus, the only possible fiduciary relationship would arise from the

parties’ business dealings.  “It has long been the rule in [Missouri] that the existence of a business

relationship does not give rise to a fiduciary relationship, nor a presumption of such a relationship.” 

Chmieleski v. City Prods. Corp., 660 S.W.2d 275, 294 (Mo. Ct. App. W.D. 1983).  And, ordinarily,

there is no fiduciary relationship between a debtor and creditor.  Yoest, 832 S.W.2d at 328. 

Moreover, to allege a fiduciary relationship, plaintiff must alleged the elements of a fiduciary

relationship, which including the following: 
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(1) one party must be subservient to the dominant mind and will of the other

party as a result of age, state of health, illiteracy, mental disability, or

ignorance; (2) things of value such as land, monies, a business, or other things

of value, which are the property of the subservient party, must be possessed or

managed by the dominant party; (3) there must be a surrender of

independence by the subservient party to the dominant party; (4) there must

be an automatic and habitual manipulation of the actions of the subservient

party by the dominant party; and (5) there must be a showing that the

subservient party places a trust and confidence in the dominant party. 

Roth v. Equitable Life Assur. Soc. of U.S., 210 S.W.3d 253, 260 (Mo. Ct. App. E.D. 2006);

Chmieleski, 660 S.W.2d at 294–95 (“[A] confidential relationship is synonymous with a fiduciary

relationship, and extends to instances in which a special confidence is reposed on one side and there

is resulting domination and influence on the other.”).  Plaintiff’s complaint does not allege a valid

fiduciary relationship.  Plaintiff does not allege he was subservient to defendants, surrendered his

independence to defendants, or even placed trust and confidence in defendants.  He was represented

by counsel; he personally participated in the negotiations, negotiating lower fees and other terms;

and he and his counsel disputed the denial of the escrow accounts—they contacted various

individuals at the bank to fight the denial and threaten legal action.  

In addition to failing to allege a fiduciary relationship, plaintiff’s claim that defendants

breached a fiduciary duty because they disseminated Medical Supply’s alleged trade secrets is

displaced by Mo. Rev. Stat. § 417.463.1.  Section  417.463.1 provides that, with limited exceptions,

“sections 417.450 to 417.467 displace conflicting tort, restitutionary, and other laws of this state

providing civil remedies for misappropriation of a trade secret.”  Mo. Rev. Stat. § 417. 463.1.  The

limited exceptions are not applicable here.  Mo. Rev. Stat. § 417. 463.2.  For these reasons, plaintiff

has failed to state a cause of action for breach of fiduciary duty.  Defendants’ motion regarding this

claim is granted.  

F. Prima Facie Tort
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In order to plead a prima facie tort, the plaintiff must plead (1) an intentional lawful act by

the defendant; (2) intent to cause injury to the plaintiff; (3) injury to the plaintiff; (4) an absence of

any justification or an insufficient justification for the defendant’s act.  Cridlebaugh v. Putnam

County State Bank of Milan, 192 S.W.3d 540 (Mo. Ct. App. W.D. 2006).  “[T]he burden is on the

plaintiff to affirmatively plead and prove an absence of justification on the part of the defendant.” 

Wilt v. Kansas City Area Transp. Auth., 629 S.W.2d 669, 673 (Mo. Ct. App. W.D. 1982).  Missouri

courts do not look upon prima facie tort claims with favor and have consistently limited their

application.  Hertz Corp. v. Raks Hospitality, Inc., 196 S.W.3d 536, 549 (Mo. Ct. App. E.D. 2006). 

“The doctrine of prima facie tort is a tort of last resort, and it is difficult to find reported cases where

a plaintiff actually has recovered on this theory.”  Cridlebaugh, 192 S.W.3d at 545.

Plaintiff alleges defendants are liable for the following intentional lawful acts: (1) refusing to

provide escrow account services; (2) circulating derogatory financial information about Medical

Supply; (3) placing warning notes against Medical Supply’s officers on defendant US Bank’s

computer system; (4) disparaging Medical Supply’s legal claims against defendants; (5) causing a

disciplinary complaint to be filed against Medical Supply’s counsel; and (6) preventing Medical

Supply from obtaining a loan secured with escrow account funds as they were released to Medical

Supply.  (Complaint at ¶ 249.)  Plaintiff has not properly alleged an “absence of any justification or

an insufficient justification” for defendants’ refusal to provide escrow account services.  Plaintiff

makes a conclusory allegation that “[t]here is an absence of justification and in the alterative

insufficient justification for US BANK and US BANKCORP’s acts,” but the factual allegations in

the complaint do not support this conclusion.  As alleged in the complaint, the recorded phone

message of US Bancorp’s Becky Hainje explained that the escrow services were denied because (1)

Medical Supply was an unknown start-up business; (2) the principals involved were unknown to the
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bank; and (3) the “know your customer” provision of the Patriot Act.  (Complaint at ¶ 214.) 

Although the complaint may, if read liberally, allege that the latter reason was unjustified, it does not

allege that the first two reasons were unjustified.  The court finds that plaintiff has failed to state a

claim regarding this allegation.  Plaintiff’s remaining allegations regarding defendants’ lawful

intentional acts are conclusory and fail to set forth factual allegations to support the conclusions. 

Thus, these allegations do not set forth claims for prima facie tort.  In re Motor Fuel Temperature

Sales Practices Litig., 534 F. Supp. 2d at 1216 (holding claims must set forth entitlement to relief

“through more than labels, conclusions, and a formulaic recitation of the elements of a cause of

action.”).  Based on the allegations in the complaint, the court finds that plaintiff has failed to state a

claim for prima facie tort.  

G. Rule 8

Defendants request the court dismiss plaintiff’s complaint because it violates Federal Rules

of Civil Procedure 8.  Rule 8(a) states: “A pleading . . . must contain . . . a short and plain statement

of the claim showing that the pleader is entitled to relief.”  Rule 8(d)(1) elaborates on the short and

plain requirement in requiring each averment to be “simple, concise, and direct.”  Plaintiff’s

complaint is 71 pages and anything but “simple, concise, and direct.”  But the court declines to

dismiss on this ground.  Plaintiff’s complaint asserts non-relevant information, but sets forth

allegations for his claims.  As discussed above, only one claim remains—misappropriation of

Medical Supply’s alleged trade secrets.  The court will consider the claim on its merits.  The court

also denies defendants’ request that it strike paragraphs 24–32 and 249(e) of the complaint.  

IT IS THEREFORE ORDERED that Defendants’ Motion to Dismiss Pursuant to Rule

12(b)(6) and Rule 8 of the Federal Rules of Civil Procedure (Doc. 43) is granted in part and denied

in part.  All claims except plaintiff’s misappropriation of trade secrets claim pursuant to Mo. Rev.
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Stat. § 417.450 are hereby dismissed.  

Dated this 4th day of September 2008, at Kansas City, Kansas.

  

s/ Carlos Murguia                 

   CARLOS MURGUIA

   United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI, )
)

Plaintiff, )
) CIVIL ACTION

v. )
) No. 07-2146-CM

US BANCORP NA and )
US BANK NA, )

)
Defendants. )

                                                                              )

MEMORANDUM AND ORDER

Plaintiff Samuel K. Lipari brings this action for misappropriation of trade secrets against

defendants US Bancorp NA and US Bank NA.  This matter is before the court on plaintiff’s 28

U.S.C. § 144 Affidavit of Prejudice (Doc. 116); Objection to the Magistrate’s Order Compelling

Discovery and Sanctioning the Plaintiff (Doc. 97); Motion Under Fed. R Civ. P. 59(e), To Alter or

Amend Judgment and to Stay Further Pretrial Proceedings (Doc. 100); Objection to Magistrate

Orders of 8/18/08 (Doc. 122); and Objection to Magistrate’s Order of 8/20/08 (Doc. 123).

Affidavit of Prejudice

Plaintiff filed a 28 U.S.C. § 144 Affidavit of Prejudice (Doc. 116), arguing that Magistrate

Judge Waxse and the undersigned judge are prejudiced and biased against him.  When reviewing an

affidavit under 28 U.S.C. § 144, the court cannot consider the truth of the facts alleged.  United

States v. Bennett, 539 F.2d 45, 51 (10th Cir. 1976) (citing Berger v. United States, 255 U.S. 22, 31

(1921).  But the court must determine the legal sufficiency of the affidavit.  Id.; see also Winslow v.

Lehr, 641 F. Supp. 1237, 1238 (D. Colo. 1986) (“[T]he filing of an affidavit of prejudice does not

operate automatically to disqualify a judge.  The judge must examine the affidavit to determine

90



-2-

whether it is sufficient as a matter of law.”).  The following must occur for the affidavit to be

deemed sufficient to require disqualification:  “1) the facts must be material and stated with

particularity; 2) the facts must be such that, if true[,] they would convince a reasonable man that bias

exists; [and] 3) the facts must show the bias is personal, as opposed to judicial, in nature.”  Winslow,

641 F. Supp. at 1240 (citing United States v. Thompson, 483 F.2d 527 (3d Cir. 1973)).  A 28 U.S.C.

§ 144 affidavit cannot be based on the rulings in the case.  Id.; see also Berger, 255 U.S. at 31

(reviewing an affidavit of prejudice under Section 21 of the Judicial Code and holding that “the bias

or prejudice which can be urged against a judge must be based upon something other than rulings in

the case.”).  

After reviewing the affidavit, the court finds that it is insufficient.  Plaintiff’s allegations of

bias and prejudice are based upon rulings made in this action.  The affidavit lacks facts showing

personal bias and prejudice.  It contains only insufficient conclusions.  See Winslow, 641 F. Supp at

1241 (“An affidavit is deemed insufficient when it lacks facts showing a personal bias or prejudice,

and contains only insufficient conclusions.”).  The facts alleged in the affidavit would not convince a

reasonable person that bias exists.  The court therefore finds that the affidavit does not require

recusal under 28 U.S.C. § 144.

Objections to Magistrate Judge’s Orders

A district court reviews a magistrate judge’s decision on nondispositive motions under a

“clearly erroneous or contrary to law standard.”  First Union Mortgage Corp. v. Smith, 229 F.3d

992, 995 (10th Cir. 2000) (citing 28 U.S.C. § 636(b)(1)(A)).  This standard requires the district court

to affirm the magistrate judge’s decision unless it is “left with the definite and firm conviction that a

mistake has been committed.”  Burton v. R.J. Reynolds Tobacco Co., 200 F.R.D. 661, 667 (D. Kan.
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2001) (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)). 

The court will first consider plaintiff’s Objection to the Magistrate’s Order Compelling

Discovery and Sanctioning the Plaintiff (Doc. 97), in which he objects to Judge Waxse’s July 8,

2008 Memorandum and Order (Doc. 96).  After reviewing the record, the court finds that Judge

Waxse applied the appropriate standard when granting defendants’ motion to compel.  Furthermore,

Judge Waxse’s order requiring plaintiff to show cause why the court should not impose discovery

sanctions is supported by the record.  Plaintiff’s objection is overruled.  

Next, the court will consider plaintiff’s Objection to Magistrate Orders of 8/18/08 (Doc.

122).  On August 18, 2008, Judge Waxse issued two orders; one ordered plaintiff to pay a portion of

the reasonable attorney fees and expenses that defendants incurred in connection with their motion

to compel (Doc. 115) and the other ordered plaintiff to show cause why this case should not be

dismissed with prejudice pursuant to Federal Rule of Civil Procedure 37(b)(2)(A), for failing to

comply with the court’s July 22, 2008 Order (Doc. 114).  Before granting defendants their attorney

fees, Judge Waxse ordered plaintiff to show cause why plaintiff should not have to pay defendants’

attorney fees, but plaintiff failed to respond to the court’s show cause order.  The court finds that

Judge Waxse’s order requiring plaintiff to pay defendants’ attorney fees was not contrary to law. 

Similarly, Judge Waxse issued the August 18, 2008 order to show cause because plaintiff had failed

to comply with the court’s July 22, 2008 order granting in part defendants’ motion to compel.  Under

Federal Rule of Civil Procedure 37(b)(2)(A) an action may be dismissed for failure to comply with a

discovery order.  Thus, Judge Waxse’s August 18, 2008 order to show cause was in accordance with

the law.  Plaintiff had numerous opportunities to comply with the court’s orders and follow the

court’s rules before Judge Waxse imposed sanctions on plaintiff and ordered him to show cause why

the case should not be dismissed.  Plaintiff’s objections are overruled.  
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Finally, the court will consider plaintiff’s Objection to Magistrate’s Order of 8/20/08 (Doc.

123).  On August 20, 2008, Judge Waxse issued an order informing plaintiff that the filing of his

reply to defendants’ response to the court’s August 18, 2008 show cause order did not relieve

plaintiff of the obligation to respond to the show cause order (Doc. 117).  In the order, Judge Waxse

granted plaintiff additional time in which to respond to the show cause order.  After reviewing Judge

Waxse’s order, the court finds that the order was not clearly erroneous or contrary to law. 

Accordingly, plaintiff’s objection is overruled. 

Plaintiff also argues that as of July 11, 2008, this court lacks jurisdiction over this case

because plaintiff filed an appeal in Medical Supply Chain v. Neoforma, Case No. 05-2299-CM.  But

plaintiff’s appeal of another case or controversy does not divest this court of jurisdiction in this case. 

Motion to Reconsider and Stay Further Pretrial Proceedings

Plaintiff requests that the court reconsider its July 11, 2008 Memorandum and Order (Doc.

99) in which it upheld Judge Waxse’s order denying plaintiff’s motion for time to extend discovery. 

Because plaintiff is seeking reconsideration of a nondispositive motion, his request is governed by

D. Kan. Local Rule 7.3, not Federal Rule of Civil Procedure 59(e).  The court has recognized the

following grounds for granting a motion to reconsider: “(1) an intervening change in controlling law,

(2) availability of new evidence, and (3) the need to correct clear error or prevent manifest

injustice.”  D. Kan. Rule 7.3.  Plaintiff argues that the court should reconsider its July 11, 2008 order

to correct clear error or prevent manifest injustice.  The court has reviewed its July 11, 2008 order

and finds that it is not manifestly unjust, clearly erroneous, or contrary to law.  

On July 18, 2008, plaintiff refiled his request to stay further pretrial proceedings as its own

motion (Doc. 107).  Judge Waxse properly denied the motion on July 31, 2008 (Doc. 108).  As
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explained above, plaintiff’s appeal of another case or controversy does not divest this court of

jurisdiction in this case.  Accordingly, plaintiff’s Motion Under Fed. R Civ. P. 59(e), To Alter or

Amend Judgment and to Stay Further Pretrial Proceedings (Doc. 100) is denied.

IT IS THEREFORE ORDERED that plaintiff’s 28 U.S.C. § 144 Affidavit of Prejudice

(Doc. 116) does not require recusal under 28 U.S.C. § 144.

IT IS FURTHER ORDERED that plaintiff’s Objection to the Magistrate’s Order

Compelling Discovery and Sanctioning the Plaintiff (Doc. 97) is overruled.  

IT IS FURTHER ORDERED that plaintiff’s Objection to Magistrate Orders of 8/18/08

(Doc. 122) is overruled. 

IT IS FURTHER ORDERED that plaintiff’s Objection to Magistrate’s Order of 8/20/08

(Doc. 123) is overruled. 

IT IS FURTHER ORDERED that plaintiff’s Motion Under Fed. R Civ. P. 59(e), To Alter

or Amend Judgment and to Stay Further Pretrial Proceedings (Doc. 100) is denied.

Dated this 10th day of October 2008, at Kansas City, Kansas.

  
s/ Carlos Murguia                

   CARLOS MURGUIA
   United States District Judge
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

SAMUEL K. LIPARI,

Plaintiff,

CIVIL ACTION

v.

No. 07-2146-CM-DJW

U.S. BANCORP, N.A., et al.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on the Declaration of Defendants’ counsel (doc. 127) and

supporting brief (doc. 128).  Those pleadings were filed by Defendants at the direction of the Court

to assist the Court in determining the amount of attorney’s fees and expenses to be awarded

Defendants in connection with the filing of their April 22, 2008 Motion to Compel Compliance with

Rule 26(a)(1) (“Motion to Compel”). 

I. Background Information

On July 22, 2008, the Court issued a Memorandum and Order (doc. 103) granting in part and

denying in part Defendants’ Motion to Compel (doc. 68).  In that Order, the Court directed Plaintiff,

inter alia, to show cause, on or before August 13, 2008, why he should not be required to pay a

portion of the reasonable attorney’s fees and expenses that Defendants incurred in making their

Motion to Compel.  Plaintiff filed no timely response to the Court’s Show Cause Order. 

On August 18, 2008, after receiving no response to the Show Cause Order, the Court entered

an Order (doc. 115), in which the Court held that Plaintiff should be required to pay a portion of the

reasonable attorney’s fees and expenses that Defendants incurred in connection with their Motion
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to Compel.  To aid the Court in determining the proper amount of the award, Defendants were

directed to file, by August 27, 2008, an affidavit itemizing the attorney’s fees and expenses that they

had incurred in bringing their Motion to Compel, along with a pleading setting forth any argument

counsel desired to make regarding the proper amount to be apportioned.  Plaintiff was directed to

file a response thereto by September 10, 2008.  The Court indicated that it would enter its ruling

regarding the amount and time for payment of fees after considering that briefing.

On August 22, 2008, Plaintiff filed a pleading (doc. 122) objecting to the Court’s August 18,

2008 Order and asserting that the Order was “void for want of jurisdiction.”1  The District Judge

overruled those objections in a Memorandum and Order dated October 10, 2008 (doc. 144).  The

District Judge held that the August 18, 2008 Order requiring Plaintiff to pay Defendants’ fees was

not contrary to law.2  It also rejected Plaintiff’s assertion that jurisdiction was lacking.3  

On August 27, 2008 Defendants’ counsel filed the Declaration of one of its attorneys, Jay

E. Heidrick (doc. 127), which indicates that Defendants incurred attorney’s fees in the amount of

$1,395.00 in connection with the drafting of the Motion to Compel and Supporting Memorandum.4

The Declaration shows that Mr. Heidrick expended 6.2 hours of work in researching, drafting and

filing the Motion to Compel and Supporting Memorandum, and that this work was completed at the
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rate of $225.00 per hour.  The Declaration further indicates that Mr. Heidrick  is a sixth-year

attorney “with extensive experience in litigation and discovery practice.”5  

Defendants filed, under seal, supporting billing records.  (See doc. 140.)  They also filed a

brief (doc. 128) explaining that they are not seeking to recover the entire $1395.00 sum, but only

$700.00.  They are seeking no expenses other than their fees.  Plaintiff filed no brief responding to

either the Declaration or brief.

II. Analysis

Defendants are entitled to recover their attorney’s fees and expenses incurred in connection

with their Motion to Compel pursuant to Federal Rule of Civil Procedure 37(a)(5)(C).  That rule

provides that  when a motion to compel is granted in part and denied in part, a court may “apportion

the reasonable expenses for the motion.”6  

With respect to “apportioning” the reasonable expenses in this case, the Court notes that

Defendants prevailed on a significant number of the issues raised in their Motion to Compel.  The

Motion to Compel was granted to the extent Defendants sought an order requiring Plaintiff to

provided an amended Rule 26(a)(1)(A)(i) witness disclosure statement.  The Motion was also

granted to the extent that Plaintiff was directed to serve a supplemental Rule 26(a)(1)(A)(ii)

document disclosure statement or supplemental document disclosures.  The Motion was denied,

however, to the extent Defendants requested an order requiring Plaintiff to remove certain

documents from his document disclosures.  In light of the fact that Defendants prevailed on a

number of the issues raised in their Motion to Compel, the Court finds that Defendants’ request that
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they be awarded only half of the attorney’s fees they incurred in connection with the Motion to

Compel to be quite reasonable.

In addition, the Court has reviewed Mr. Heidrick’s Declaration and the billing records in

light of the various factors set forth in Rule 1.5(a) of the Model Rules of Professional Conduct, as

adopted by the Kansas Supreme Court,7 which are to be used in determining the reasonableness of

a lawyer’s fee.8  Taking into consideration those factors, the Court finds the total sum of $700.00

to be reasonable and appropriate under the circumstances.   Accordingly, the Court awards

Defendants the sum of $700.00.  Plaintiff shall pay the sum of $700.00 to Defendants within twenty

(20) days of the date of filing of this Order.

IT IS THEREFORE ORDERED that pursuant to the Court’s July 22, 2008 Memorandum

and Order (doc. 103) and August 18, 2008 Order (doc. 115), Plaintiff shall pay the sum of $700.00

to Defendants within twenty (20) days of the date of filing of this Order.

IT IS SO ORDERED.

Dated in Kansas City, Kansas on this 26th day of November 2008. 

s/ David J. Waxse                       
David J. Waxse
U.S. Magistrate Judge

cc: All counsel and pro se parties
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 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 
       
 
SAMUEL K. LIPARI, ) 
  ) 

 Plaintiff, ) 

  ) CIVIL ACTION 

v.  ) 

  ) No. 07-2146-CM 

  )  

US BANCORP NA and ) 

US BANK NA,   ) 

  )  

 Defendants. ) 

                                                                              ) 

 
MEMORANDUM AND ORDER 

 
Plaintiff Samuel K. Lipari filed the instant action in Jackson County Circuit Court on November 

28, 2006 (Jackson County Case No. 0616-CV-32307) against defendants US Bancorp NA and US Bank 

NA.  This matter is before the court on plaintiff’s Stipulation For Order Of Dismissal Of Remaining 

Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2) (Doc. 147).   

I. Factual Background 

On December 13, 2006, defendants removed the action to the United States District Court for the 

Western District of Missouri, Western Division, on the basis of diversity.  On April 10, 2007, the United 

States District Court for the Western District of Missouri transferred the case to this court pursuant to 28 

U.S.C. § 1404(a).  On September 4, 2008, the court dismissed all of plaintiff’s claims except plaintiff’s 

misappropriation of trade secrets claim (Doc. 137).  On October 15, 2008, plaintiff filed a Stipulation 

For Order Of Dismissal Of Remaining Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2).  

In plaintiff’s stipulation, he withdraws his Motion for Leave to Amend Complaint, which had not been 

ruled on, and stipulates to the dismissal of his misappropriation of trade secrets claim with prejudice.  

He also states that “the plaintiff realizes that his claims for damages against the defendants under Count 
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 III Trade Secrets Misappropriation Under Section 417.450 RSMO of The Uniform Trade Secrets Act are 

now dismissed with prejudice under Rule 41(a)(2).”  He further states, “The court must now end its 

conduct toward the parties in relationship to resolving any claim brought by plaintiff.  Those claims 

have now been removed from this proceeding.”  In defendants’ response to plaintiff’s stipulation, 

defendants agree to join the stipulation but only on the condition that the order of dismissal “reflect that 

plaintiff has been ordered to pay defendants’ attorneys’ fees for his non-compliance as ordered in Doc. 

No. 115, as well as all applicable costs of the action” (Doc. 153).  In his reply, plaintiff disputes the fees 

and does not agree to dismiss the claims with defendants’ conditions (Doc. 155).   

After filing his stipulation of dismissal and before defendants could respond to the stipulation, 

plaintiff appealed this lawsuit to the Tenth Circuit Court of Appeals.  On November 14, 2008, the Tenth 

Circuit Court of Appeals abated the appeal pending this court’s resolution of plaintiff’s Stipulation For 

Order Of Dismissal Of Remaining Claims Pursuant To Federal Rule Of Civil Procedure 41(A)(2) (Doc. 

147).   

II. Judgment Standard 

Pursuant to Federal Rule of Civil Procedure 41(a)(1), a plaintiff can only voluntarily dismiss a 

case without order of court (i) by filing a notice of dismissal at any time before service by the adverse 

party of an answer or of a motion for summary judgment, whichever first occurs, or (ii) by filing a 

stipulation of dismissal signed by all parties who have appeared in the action.  Under Rule 41(a)(2), the 

court may allow a plaintiff to voluntarily dismiss an action “upon such terms and conditions as the court 

deems proper.”  Fed. R. Civ. P. 41(a)(2).  “The rule is designed primarily to prevent voluntary 

dismissals which unfairly affect the other side, and to permit the imposition of curative conditions.”  

Brown v. Baeke, 413 F.3d 1121, 1123 (10th Cir. 2005) (quotation omitted).  The court should grant a 

motion for voluntary dismissal “[a]bsent ‘legal prejudice’ to the defendant.”  Id. (quotation omitted).  
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 When determining “legal prejudice” the court is obligated to consider the novelty of the circumstances 

of the case.  Ohlander v. Larson, 114 F.3d 1531, 1537 (10th Cir. 1997).  The court should consider the 

relevant factors, including: “the opposing party’s effort and expense in preparing for trial; excessive 

delay and lack of diligence on the part of the movant; insufficient explanation of the need for a 

dismissal; and the present stage of litigation.”  Id. (citing Phillips U.S.A., Inc. v. Allflex U.S.A., Inc., 77 

F.3d 354, 358 (10th Cir. 1996)).   

Under Rule 41(a)(2), the court may impose terms upon the dismissal of a plaintiff’s claim, such 

as payment of attorneys’ fees or a limitation on the refiling of certain claims.  See Gonzales v. City of 

Topeka Kan., 206 F.R.D. 280, 283 (D. Kan. 2001) (citing 9 Charles A. Wright & Arthur R. Miller, 

Federal Practice and Procedure § 2366, at 305–314 (1995)).  Id. (quoting American Nat. Bank and Trust 

Co. v. Bic Corp., 931 F.2d 1411, 1412 (10th Cir. 1991)).  “‘Conditions are designed to alleviate any 

prejudice a defendant might otherwise suffer upon refiling of an action.’”  When the court decides to 

impose such terms, it must give the plaintiff an opportunity to withdraw its request for dismissal.  See id.   

III. Analysis  

This matter cannot be voluntarily dismissed under Rule 41(a)(1) because defendants have 

answered the complaint and the parties have not filed a joint stipulation of dismissal.  Thus, the court 

will consider plaintiff’s request to dismiss the lawsuit under Rule 41(a)(2).  After reviewing the record, 

the court cannot say that plaintiff’s proposed voluntary dismissal is “[a]bsent ‘legal prejudice’ to the 

defendant.”  On August 18, 2008, the court ordered plaintiff to pay reasonable attorneys’ fees and 

expenses related to defendants’ Motion To Compel Compliance with Rule 26(a)(1).  The court ordered 

the parties to file pleadings regarding the appropriate amount of the fees and expenses.  On November 

26, 2008, Magistrate Judge Waxse ordered plaintiff to pay defendant’s reasonable attorneys’ fees and 

expenses in the amount of $700 (Doc. 158).   

101



 

-4- 

 The court finds that at this stage of the proceedings any voluntary dismissal must recognize the 

Judge Waxse’s November 26, 2008 order regarding attorneys’ fees and include an order for plaintiff to 

pay defendants’ attorneys’ fees and expenses as set forth in that order.  At the time plaintiff filed his 

stipulation, Judge Waxse had awarded defendants their fees but had not set the amount.  Because 

plaintiff was unaware of the amount of fees he would be required to pay when he filed his stipulation for 

an order of dismissal, plaintiff should have an opportunity to withdraw his stipulation.  Plaintiff shall 

have up to and including December 10, 2008 to withdraw his stipulation for order of dismissal.  If 

plaintiff fails to withdraw his stipulation, the court will dismiss plaintiff’s misappropriation of trade 

secrets claim—the only claim remaining in this action—and order plaintiff to pay the reasonable 

attorneys’ fees and expenses as ordered in the Judge Waxse’s November 26, 2008 order.   

IT IS THEREFORE ORDERED that plaintiff shall have up to and including December 10, 

2008 to withdraw his stipulation for order of dismissal.   If plaintiff fails to withdraw his 

stipulation, the court will dismiss this action and order plaintiff to pay the reasonable attorneys’ 

fees and expenses as ordered in the Judge Waxse’s November 26, 2008 order.   

Dated this 26th day of November 2008, at Kansas City, Kansas. 

      
       s/ Carlos Murguia                   
       CARLOS MURGUIA 

          United States District Judge 
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